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Stj. Av. ilayda CALIM

RESIT OLMAYANLA CiNSEL iLiSKi SUCUNDA KANUNi TEMSILCINiN
SIKAYET HAKKI

THE RIGHT OF LEGAL REPRESENTATIVES TO FILE A COMPLAINT IN THE
CRIME OF SEXUAL INTERCOURSE WITH A MINOR

OzZET

Tirkiye  Cumbhuriyeti  Anayasasi’na
gore toplumun temel tasi “aile” kav-
rami olarak belirlenmistir. Anayasada
yiksek bir deger atfedilen ailenin ko-
runmasi, hem sosyal ve psikolojik agi-
dan saglikli bireylerin yetismesi hem
de surdirdlebilir kalkinmanin saglan-
masi igin oncelikli bir gerekliliktir. Bu
yaklasimin sonucu olarak On ikinci
Kalkinma Plani'nda, ailenin milli ve
manevi degerlerin tasiyicisi oldugu ve
yeni nesillerin her tlrli zararh egilim-
den korunarak saglikl bicimde yetisti-
rilmesi gerektigi vurgulanmistir. Bu
dogrultuda 2025 yilinin “Aile Yili” ilan
edilmesi, ailenin korunmasi ve gliglen-
dirilmesi bakimindan énemli bir adim
olmustur. Cocuklarin korunmasi, aile
kurumunun gigclendirilmesinin merke-
zinde vyer almaktadir. Nitekim Turk
Ceza Kanunu’'nun yani sira 5395 sayili
Cocuk Koruma Kanunu da bu amaca
yonelik 6zel dizenlemeler getirmistir.
Ceza hukuku bakimindan ise 6ne ¢ikan
dizenlemelerden biri, TCK m.104’te
yer alan “resit olmayanla cinsel iligki”
sucudur. Bu sug tipinde cinsel birlikte-
lik nzaya dayah olsa dahi, 15 yasini
doldurmus ancak 18 yasini doldurma-
mis cocuklarin erken yasta istismarini
onlemeyi amaglamaktadir.  Kanun

ABSTRACT

According to the Constitution of the
Republic of Tirkiye, the concept of
“family” is defined as the cornerstone
of society. The protection of the fami-
ly, which is attributed a high value in
the Constitution, is an essential pre-
requisite both for raising socially and
psychologically healthy individuals and
for ensuring sustainable development.
As a consequence of this approach,
the Twelfth Development Plan em-
phasizes that the family functions as
the bearer of national and moral val-
ues, and that younger generations
must be protected from all harmful
tendencies in order to grow up in a
healthy manner. In this context, the
declaration of 2025 as the “Year of the
Family” constitutes an important step
toward protecting and strengthening
the family. The protection of children
lies at the centre of strengthening the
family institution. Indeed, in addition
to the Turkish Penal Code, the Child
Protection Law No. 5395 introduces
special provisions serving this pur-
pose. From the perspective of criminal
law, one of the most prominent provi-
sions is Article 104 of the Penal Code,
which regulates the offense of “sexual
intercourse with a minor.” This provi-
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koyucu, sugun takibini sikayete bagli
kilmis ve kovusturmanin baglatilabil-
mesi icin magdur veya kanuni temsilci-
sinin basvurusunu zorunlu kilmistir.
Ancak sikayet hakkinin kim tarafindan
ve naslil kullanilacagli dnemli bir tartis-
ma konusudur. Kanuni temsilciler olan
ana-baba veya vasi bu hakki g¢ocuk
adina  kullanabilmektedir. Bununla
birlikte, temsilcinin iradesinin gercek-
ten ¢ocugun Ustin yararina mi yoksa
kendi deger yargilarina ve toplumsal
hassasiyetlere mi dayandigi sorusu
gindeme gelmektedir. Zira kimi za-
man kanuni temsilciler, kendi toplum-
sal deger yargilari, aile onuru veya
kisisel kanaatleri  dogrultusunda
sikayet hakkini kullanmakta; bu durum
ise gocugun bireysel iradesiyle gelise-
bilmektedir. Bu ikilem, aile hukukunun
ebeveynlere yikledigi koruma sorum-
lulugu ile magdur cocugun bireysel
iradesi arasindaki hassas dengeyi orta-
ya koymaktadir.

Sonug olarak, bu sug tipinde sikayet
hakki yalnizca bir usul sarti degil, ¢o-
cuk haklarinin korunmasi agisindan
temel bir glivencedir. Kanuni temsilci-
nin bu hakki kullanirken her zaman
¢ocugun (Ustlin yararini  gbzetmesi
zorunludur. Aksi yondeki tutumlar
devlet otoritesi tarafindan denetlen-
meli ve gerekirse bertaraf edilmelidir.
Bu bildirinin amaci, resit olmayanla
cinsel iliski sugunda kanuni temsilcinin
sikdyet hakkini Tirk Ceza Kanunu,
Cocuk Koruma Kanunu ve aile huku-
kunun temel ilkeleri ¢ercevesinde
incelemek; mevcut hukuki belirsizlikle-
ri ve uygulamadaki farkhhklar tartisa-
rak, magdurun haklarini ve g¢ocugun
Ustlin yararini koruyan dengeli bir

sion aims to prevent the early exploi-
tation of children who are above the
age of 15 but under the age of 18,
even when the relationship is based
on consent. The legislator has made
prosecution of this offense contingent
upon complaint, requiring the initia-
tion of proceedings only upon the
application of the victim or their legal
representative. However, the question
of who may exercise this right to com-
plain and how it should be exercised
remains a significant matter of debate.
Legal representatives, namely parents
or guardians, may exercise this right
on behalf of the child. Yet, the issue
arises as to whether the representa-
tive’s decision is truly based on the
best interests of the child, or rather on
personal moral judgments and social
sensitivities. In certain cases, legal
representatives act in accordance with
societal value judgments, family hon-
our, or their own subjective opinions,
which may conflict with the child’s
individual will. This dilemma highlights
the delicate balance between the
parental duty of protection imposed
by family law and the individual au-
tonomy of the victimized child.

In conclusion, the right to complain in
this offense should not be perceived
merely as a procedural condition, but
rather as a fundamental safeguard for
the protection of children’s rights. It is
imperative that the legal representa-
tive always acts in accordance with
the child’s best interests when exercis-
ing this right. Any contrary approach
must be subject to state oversight
and, where necessary, intervention.
The purpose of this paper is to exam-



GENG HUKUKGCULARIN GOZUNDEN AiLE HUKUKUNDA GUNCEL SORUNLAR SEMPOZYUMU - Bildiri Ozetleri 13
SYMPOSIUM ON CURRENT ISSUES IN FAMILY LAW FROM THE PERSPECTIVE OF YOUNG JURISTS - Abstracts

yaklasim gelistirmektir.

Anahtar Kelimeler

Aile, Cocuk Haklari, Sikayet Hakki, Turk
Ceza Kanunu, Cocuk Koruma kanunu

ine the right of legal representatives
to lodge a complaint in cases of sexual
intercourse with a minor within the
framework of the Turkish Penal Code,
the Child Protection Law, and the
fundamental principles of family law;
to discuss the existing legal ambigui-
ties and inconsistencies in practice;
and ultimately, to develop a balanced
approach that ensures the protection
of the victim’s rights and the child’s
best interests.

Keywords

Family and Child Protection, Rights of
the Child, Right to File a Complaint,
Turkish Penal Code (TPC), Child Pro-
tection Law.






Melike Ulger KARA
ENSEST VE HUKUKi BOYUTU
INCEST AND ITS LEGAL DIMENSION

OzZET

1980 tarihli Amerikan Saglik, Egitim ve
Koruma Bolimi'niin tanimina gore;
ensest, aile icinde ana-baba figiriine,
glciine ve otoritesine sahip kisilerin
cocugu cinsel anlamda istismar etme-
sidir.

Her (lke; ensesti kabul ettikleri dini
cercevede, ahlaki normlarda, toplu-
mun niifusu ve yasi gibi faktorlerle ele
almistir. Almanya, Kanada, Norveg,
isveg gibi refah seviyesi yiiksek iilkeler
ensesti ceza kanunlarinda ayri bir sug
bashg olarak ele alirken Tirk Ceza
Kanunu’'nda ise yetiskinler arasindaki
rizaya dayal ensest iliski, su¢ kapsa-
mina degerlendirilmemistir. Tiirkiye'de
suglarin belirlenmesi zarar ilkesi kap-
saminda agiklanir yani bireysel 6zgiir-
ik kamu dizenini bozmadigl ve ana-
yasa tarafindan korunan bir hak ihlal
edilmedigi sirece cezalandirilmaz. Bu
ylzden rizasiz ensest iliski, cinsel saldi-
ri kapsamina alinmis, 6zel bir baslik
altinda cezalandirilmamistir yalnizca
Uclncl derece kan ve kayin hisimhgi
arasindaki rizasiz cinsel iliski, cezai
artinm neden olarak diizenlenmistir.

Ensest, diinya genelinde ¢ogu zaman
gormezden gelinen ve tartisiimaktan
kaginilan bir olgudur. Bir¢ok vakada
yasanan c¢ocuk istismarlari, aile bitiin-
[Gglnin korunmasi gerekgesiyle aile
icinde gizlendigi, gérmezden gelindigi

ABSTRACT

According to the 1980 definition of the
U.S. Department of Health, Education,
and Welfare, incest is the sexual ex-
ploitation of a child within the family
by individuals who hold the power,
authority, and figure of a parent. Each
country has approached incest within
the framework of its accepted religion,
moral norms, population size, and
demographic factors. In high-welfare
countries such as Germany, Canada,
Norway, and Sweden, incest is treated
as a distinct offense in criminal law,
whereas in the Turkish Penal Code,
consensual incestuous relations be-
tween adults are not considered a
criminal offense. In Turkey, the de-
termination of crimes is explained
within the scope of the principle of
harm, meaning that as long as an act
of individual liberty does not disrupt
public order and does not violate a
constitutionally protected right, it is
not subject to punishment. For this
reason, non-consensual incestuous
relations fall under the scope of sexual
assault; they are not criminalized un-
der a specific heading. Only non-
consensual sexual relations between
third-degree blood relatives and in-
laws are regulated as grounds for
aggravated punishment.

Incest is an issue that is often over-
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gortlmektedir. Fail, kicuk yasta bas-
lattigi istismara devam edebilmek igin
magduru susturmak icin hediye alma,
korkutma, tehdit yollarina basvura-
bilmektedir. Magdur ise kendini sug-
lama, bu olayin sadece kendisinin
basina geldigini sanma, aileden dis-
lanma endisesi, yasananlari tam olarak
kavrayamama veya dogru bu sekilde
kabul etme egilimi nedeniyle magdur-
da hem psikolojik hem fiziksel agidan
agir sonucglar dogurmaktadir. Uzun
vadede bu tir vakalar, toplumsal
uyum ve bireysel gelisim Uzerinde
olumsuz etkiler yaratmaktadir.

Bireyin ve ailenin 6zel hayati, toplu-
mun gelismesi agisindan korunan iki
temel unsurdur. Tirk Medeni Kanu-
nu’'nda ensest, evlenme engelleri ara-
sinda sayilarak aile yapisinin korunma-
st ve nesil saghginin devamhhg amag-
lanmistir. Bununla birlikte, 6gretide
ensesti cezalandirmayi konu alan bir
kanun diizenlemesinin insan Haklari
Avrupa Sozlesmesi’'nin 8. Maddesinde
yer alan o6zel hayata saygl hakkinin
ihlal oldugu savunulmustur. Bu bag-
lamda Alman Anayasa Mahkemesi'ne
acilan davada verilen karar emsal nite-
ligi tasimaktadir. Alman Ceza Kanunu
madde 173/2-2 kardesler arasi rizaya
dayali ensest iliskiyi su¢ olarak diizen-
lemektedir. Bu maddenin Alman ana-
yasasinda korunan cinsel yasam 0zg(ir-
lGglne ket vurdugunu, ayrimcilik ya-
sagini ihlal ettigini, ensest iliski sonra-
sinda dogacak saglik sorunlarinin arta-
cagina yonelik savunmalarin tibbi ola-
rak yeterince gli¢li olmadig belirtildi.
Alman Yuksek Mahkemesi ise bu
maddenin cinsel yasam 06zglrlGgini
engelleyerek bireyleri  kisitlamaya

looked and avoided in discussions
worldwide. In many cases, instances
of child abuse are concealed within
the family under the pretext of pro-
tecting family unity. Perpetrators may
resort to bribing with gifts, intimida-
tion, or threats in order to silence the
victim and continue abuse initiated at
a young age. Victims, on the other
hand, may blame themselves, believe
that the abuse is unique to them, fear
family rejection, struggle to fully com-
prehend the situation, or normalize it
as “the way things are.” As a result,
victims suffer severe psychological
and physical consequences. In the
long term, such cases create negative
impacts on both social cohesion and
individual development.

The private life of individuals and the
family are two fundamental elements
protected for the advancement of
society. In the Turkish Civil Code, in-
cest is listed among the impediments
to marriage, with the aim of protect-
ing family structure and ensuring the
continuity of generational health.
Nevertheless, some scholars have
argued that the criminalization of
incest would constitute a violation of
the right to respect for private life as
enshrined in Article 8 of the European
Convention on Human Rights. In this
regard, a case brought before the
German Constitutional Court serves as
a precedent. Article 173/2-2 of the
German Criminal Code criminalizes
consensual incestuous relations be-
tween siblings. It was argued that this
provision restricted the constitutional-
ly protected freedom of sexual life,
violated the prohibition of discrimina-
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yonelik olmadigini, kanunun amacina
gore baktigimizda cinsel yasam 0zglir-
[GglnUn kullanim bicime sinir getirildi-
gini, cinsel iliskinin sadece cinsel iliski-
de bulunanlari ilgilendirmedigini, ayni
zamanda aileyi ve toplumu da etkile-
digini ifade etmektedir. Ayni soya
sahip insanlarin evlenmesi ya da bir
¢ocuk diinyaya getirme istekleriyle
toplum dizeninin bozulacagini ve bu
iliskiden dogabilecek bir ¢ocuk duru-
munda kisilerin kimlik ¢atismasi yasa-
mamasl amaglandigi icin bu maddenin
anayasaya avykiriik teskil etmedigi
belirtildi. IHAM ise Alman Yiiksek
Mahkemesi’nin verdigi kararin Avrupa
insan Haklari Sézlesmesi 8. Maddesini
ihlal etmedigine oybirligi ile karar ver-
di.

Calismamizin amaci verilerin ve aka-
demik c¢alismalarin yetersizligi nede-
niyle Tirkiye’'nin godzden gegirmesi
gereken bir konu olan ensestin yetkili-
ler tarafindan tekrar degerlendirilerek
saha calismalariyla konunun destek-
lenmesidir.

Anahtar Kelimeler

Ensest, istismar, Tirk Ceza Kanunu,
Aile Yapisi, Avrupa insan Haklar S6z-
lesmesi

tion, and that medical claims regard-
ing potential health risks of offspring
were not sufficiently substantiated.
However, the German Federal Consti-
tutional Court held that the provision
did not aim to suppress sexual free-
dom but rather to impose limits on
how such freedom is exercised. It
emphasized that sexual relations con-
cern not only the individuals involved
but also affect the family and society
at large. The court further reasoned
that marriages or children born of
such relations would disrupt social
order and create identity conflicts for
the child, and thus concluded that the
provision was not unconstitutional.
The European Court of Human Rights
unanimously held that the decision of
the German Constitutional Court did
not violate Article 8 of the European
Convention on Human Rights.

The purpose of this study is to high-
light incest as an issue that requires
reassessment in Turkey, where the
lack of data and academic research
calls for further attention from author-
ities and the support of field studies.

Keywords

Incest, Abuse, Turkish Penal Code,
Family Structure, European Conven-
tion on Human Rights






Ece YAZGAN
SUCA SURUKLENEN COCUKLAR VE EBEVEYNIN OZEN YUOKUMLULUGU
THE CHILDREN DRIVEN TO CRIME AND THE PARENTS’ DUTY OF CARE

OzZET

Suca slrtklenen cocuklar ve ebevey-
nin 6zen yukimlalugla, glunimizde
hem aile hukuku hem de ceza hukuku
agisindan 6nem arz eden bir konudur.
5395 sayili Cocuk Koruma Kanuna gére
18 vyasini doldurmamis her bir Kkisi
kiicik yasta ergin kilinsa bile ¢ocuk
olarak adlandirilir. Bir ¢ocugun suga
suriklenmesindeki en onemli etken-
lerden biri de ailesidir. Nitekim kisinin
ilk egitimi dogdugu andan itibaren aile
icerisinde baslar.

Bilimsel arastirmalarin ¢ogu suca si-
riklenen ¢ocuklarin kiglk yaslardan
itibaren aile i¢i siddetin oldugu bir
ortamda biylduaklerini, ebeveynleri
tarafindan baski altinda yetistirildikle-
rini, anne babalarinin onlara fiziksel ve
psikolojik siddet uyguladigini ve kigik
yaslardan itibaren ebeveynlerin ¢ocuk-
larinin topluma kazandirilmalarindaki
gerekli 6zen ylUkimlUlGginl yerine
getirmedigini gostermektedir. Suca
suriiklenen g¢ocuklarin biylk ¢ogunlu-
gu kiglk yaslardan itibaren aile ilgi-
sinden ve ebeveynin ¢ocugunu vyetis-
tirmedeki  6zenli  davranislarindan
eksik bir sekilde blyldigu icin 16-17
yaslarina geldiginde hukuken ¢ocuk
kabul edilse bile gelecegin azil bir
suglusu olarak karsimiza cikar. Aile
hukuku agisindan konu ele alindiginda
ise glinliik yasamda hem anne babanin
birbirlerine karsi olan davranislari hem

ABSTRACT

The issue of children driven to crime
and the parents’ duty of care is an
important matter today in terms of
both family law and criminal law. Ac-
cording to the child protection law no.
5395 every, person under the 18 is
considered a child, even if they are
granted legal majority at an early age.
One of the most important factors in a
child’s drift into crime is the family,
because the first education of a per-
son begins within the family from the
moments they are born.

Most scientific studies show that chil-
dren driven to crime grow up in an
environment where domestic violence
exists, from an early age, are raised
under pressure by their parents, are
subjected to physical and psychologi-
cal violence by their mother and fa-
ther, and that parent fail to fulfil their
necessary duty of care to reintegrate
their children into society from a
young age. Since the vast majority of
children driven to crime grow up lack-
ing parental attention and the careful
conduct of parents in raising them
from an early age, they may emerge
as hardened criminals by the time
they reach the age of 16-17, even
though they are still legally considered
children. From the perspective of
family law, the behaviours of parents
toward each other as well as toward
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de anne babanin c¢ocuklarina karsi
olan davraniglari ¢ok énemlidir ¢linkd
Turk toplumunda aile denildiginde
akla sadece kadin ve erkek degil anne,
baba ve ¢ocuk gelmektedir bu sebeple
cocugun neden olabilecegi herhangi
bir su¢ aile kurumunu temelinden
etkilemekte ve sarsmaktadir. Suca
surliklenen c¢ocuklar ve ebeveynin
6zen yakimlaligh konusunda Win-
nenden Cinneti ele alinmasi gereken
bir vakadir. Winnenden Cinneti Al-
manya’nin Winnenden kasabasinda 17
yasindaki Tim Kretschmer’in, mezun
oldugu liseye giderek babasina ait
kayith 18 silahtan birini almasi ve rast-
gele ates agmasl sonucu 9 6grencinin
ve 3 O6gretmenin 6limiyle meydana
gelmis ve sonunda da kendisinin inti-
hariyla son bulmustur. Bu saldirinin
ardindan Tim Kretschmer ‘in babasi
silahlarini kilit altinda tutmadigi gerek-
cesiyle 1,5 yil hapis cezasina garptirildi.
Ayrica Tim Kretschmer ‘in anne ve
babasinin ¢ocuklarinin psikolojik so-
runlariyla yeterince ilgilenmedikleri de
resmi kayitlara gecti. Bu olay ebeveyn-
lerin ¢ocuklarin suga striklenmelerin-
deki 6zen yikumliliklerini adeta bir
kanit seklinde gozler 6niine sermekte-
dir. Cocuklar gelecegimizin en dnemli
yap! taslarindan birisidir. Glnlimiz
ebeveynleri ¢ocuklarini yetistirirken
onlarin gelecegin toplumunun birer
parcasi olacaklarinin bilincinde olarak
siddetle degil de sevgi ve saygi ile 6zen
yakamlaluklerini yerine getirerek ye-
tistirirlerse gelecegin aile kurumlarina
dair buylk bir yatirrm yapmis olacak-
lardir.

their children are of great importance
in Daily life, because in Turkish socie-
ty, the concept of family does not only
bring to mind a man and a woman,
but also to the mother, father, and
child for this reason, any crime child
may commit fundamentally affects
and shakes the family institution. In
the context of the technological era,
children who become involved in de-
linquent behaviour are exposed from
an early age to violent applications,
films, competitions, games, and pro-
grams available on technological de-
vices. Their disregard for the warnings
and content ratings in these media
leads to increased interaction with
such devices, thereby heightening
their propensity for criminal behaviour
compared to their peers. Scientific
research has proven that children who
are not properly informed by their
parents, especially about the digital
world, tend to be more inclined to-
ward crime and violence.

The issue of children driven to crime
and the parental duty of care can be
more clearly analysed through the
Winnenden massacre. The Winnenden
Massacre occurred in the town of
Winnenden, Germany, when 17 years
old Tim Kretschmer went to the high
school he had graduated from, took
one of the 18registered firearms
owned by his father, and opened fire
indiscriminately, killing 9 students and
3 teachers, before ultimately commit-
ting suicide. Following the attack, Tim
Kretschmer’s father was sentenced to
one and a half years in prison for fail-
ing to keep his weapons securely
locked. It was also officially recorded
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that Tim Kretschmer’s parents had not
adequately addressed their son’s psy-
chological problems. Looking at the
outcome of the attack, it can indeed
be described as a massacre, and this
incident vividly demonstrates the
importance of parents duty of care in
preventing children from being driven
to crime. Children are one of the most
important building blocks of our fu-
ture. If today’s parents raise their
children with love and respect, rather
than violence, and fulfil their duty of
care, recognizing that they will be a
part of the future society, they will be
making a significant investment in the
family institutions of the future.

Keywords

Children Driven to Crime, Family, Par-
ents, Violence, Child.






Hande TOSUN
CiNSEL RIZA YASI
AGE OF SEXUAL CONSENT

OzZET

Ceza hukuku doktrininde riza gifte
karaktere sahip olarak degerlendiril-
mektedir: Islenen fiili hukuka uygun
kilan hukuka uygunluk sebebi olan riza
ve islenen fiilin tipikligini ilgilendiren
riza. Hukuka uygunluk sebebi olan
rizada islenen fiil bitintyle hukuka
uygun hale geleceginden rizanin bu
karakteri yalniz ceza hukukunu degil
hukukun tim dallarini ilgilendirmekte-
dir. Tipikligi etkileyen riza ise miinhasi-
ran ceza hukukuna dair bir inceleme
olup bu tir bir rizanin bulunmasi du-
rumunda fiilin hala hukuka aykiri ol-
masl! ve baska bir sucun tipikligini kar-
silamasi mimkindir. Nitekim ¢ocu-
gun cinsel iliskiye rizasi, cinsel istismar
sugu ile resit olmayanla cinsel iligki
suglari arasinda belirleyici rol oyna-
maktadir.

Riza kurumuna baglanan hukuki neti-
celer goéz onlinde bulunduruldugunda
rizanin kapsami ve sinirlari sorumluluk
hukuku bakimindan kritik éneme sa-
hiptir. Bu nedenle “kim tarafindan”
“neye” ve “ne kadar” riza gosterilebi-
leceginin ve somut olayda rizanin ne
sekilde tezahir ettiginin tespit edilme-
si gerekir. Rizanin konusu g¢ocuklarin
ruh ve beden butinlGgini ilgilendir-
diginde daha da hassas bir inceleme
yapiimalidir. Calismamizin  konusunu
olusturan cinsel riza yasinin belirlen-

ABSTRACT

In criminal law doctrine, consent is
regarded as having a dual character:
consent as a justification rendering
the act lawful, and consent concerning
the typicality of the act. Where con-
sent functions as a justification, the
act becomes entirely lawful; hence,
this character of consent concerns not
only criminal law but all branches of
law. Consent affecting typicality, how-
ever, is examined exclusively within
criminal law; even if such consent
exists, the act may remain unlawful
and may constitute another offence. A
child’s consent to sexual intercourse,
for instance, plays a decisive role be-
tween the offences of sexual abuse of
children and sexual intercourse with
minors.

Considering the legal consequences
attached to consent, its scope and
limits are of critical importance in
liability law. It must be determined
“by whom,” “to what,” and “to what
extent” consent is given, and how it is
manifested in the specific case. Where
the subject of consent involves chil-
dren’s mental and physical integrity, a
more sensitive assessment is required.
In determining the age of sexual con-
sent, each child’s developmental pro-
cess must be considered, with priority
given to physical and mental maturity
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mesinde her cocugun gelisim sliregle-
rinin farkli olabilecegi g6z Onilinde
bulundurulmali, sabit yas sinirindan
once ¢ocugun beden ve zihin gelisimi
on plana gikartilmahdir.

TCK m. 104 hikmiinde de resit olma-
yanla cinsel iliski sugundan s6z edile-
bilmesi icin aranan rizanin gecerliligi
gerek ¢ocugun gelisim durumu gerek-
se rizanin alinis bicimi bakimindan
Olcitlere baglanmistir. Cocugun cinsel
iliskiye riza gosterebilmesi i¢cin aranan
15 yas siniri mutlak bir ehliyet olarak
diizenlenmemis; ruh ve beden gelisimi
ile daraltilmistir. irade cebir, tehdit
veya hile ile sakatlanmissa riza gecer-
sizdir. Kanunda dizenlenen 15 yas tip,
psikoloji ve cocuk gelisimi gibi bilimle-
rin konusunu olusturur. Cocugun ol-
gunlugunun bilirkisi raporuyla tespiti
yaninda hakimin de hayatin olagan
akisi ve yasam tecriibelerine gore
degerlendirme yapmasi gerekir.

Tiirk Ceza Kanunu’'nda vyalniz cinsel
iliskiye rizanin dizenlenmis olmasi,
cinsel iliski sayllamayacak davraniglara
riza bakimindan yas sinirini tartismal
hale getirmistir. Yargitay 9. Ceza Dai-
resi’nin 2021/10009 E., 2022/6070 K.
saylili kararinda 16 yasindaki magdurun
rizaslyla gerceklesen davranisin cinsel
iliski sayilmadigi, resit olmayanla cinsel
iliski sucunun unsurlarinin olusmadigi
kabul edilmistir. Kararda sanigin cinsel
istismar sugundan beraatine karar
verilmesi gerekirken sug vasfinin yanlis
tayini elestirilmistir.

Benzer sekilde 15 yas Ustl magdurun
rizasi ile gerceklesen ancak failin ve
magdurun kadin olmasi halinde sugun
olusup olusmadigi da problem teskil
etmektedir.

rather than a fixed age limit.

Article 104 of the Turkish Penal Code
stipulates that, for sexual intercourse
with minors, the validity of consent
depends on the child’s development
and the manner of obtaining consent.
The age threshold of 15 is not abso-
lute but limited by reference to physi-
cal and mental

development. Consent is invalid if the
will is impaired by force, threat, or
deceit. Whether the child is sufficient-
ly mature must be assessed by expert
opinion, yet not left solely to experts;
judges must also evaluate maturity
according to life experience to ensure
protection.

The Penal Code regulates only consent
to sexual intercourse, raising the issue
of other sexual acts. In its decision
2021/10009 E., 2022/6070 K., the 9th
Criminal Chamber of the Court of Cas-
sation held that a 16-year-old victim’s
consensual oral penetration did not
constitute sexual intercourse under
Article 104. The court ruled the of-
fence’s statutory elements were lack-
ing, and that acquittal for child sexual
abuse was required; this erroneous
classification has been criticized. Simi-
larly, where the victim is over 15 and
consents but both parties are female,
the issue of whether an offence arises
remains problematic.

Another unresolved issue is the lack of
regulation where both parties are
children. In such cases, the number of
offences, roles of perpetrator and
victim, and the aims of punishment
are debated. The situation of married
children aged 16—17 requires particu-
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Cinsel rizanin magdurun yas ve gelisi-
mine odaklanmasi; karsi tarafin cocuk
olmasi veya yakin yas araliginda bu-
lunmasinin dizenlenmemesi bir diger
problemdir. Her iki tarafin da cocuk
olmasi durumunda sug sayisi, tarafla-
rin fail-magdur konumlari ve cezanin
amaci tartismalidir. 16-17 yasindaki
evli ¢ocuklarin durumu 6zel degerlen-
dirme gerektirir. Esler arasinda cinsel
taciz niteligindeki eylemlerin kanunda
su¢ olarak dizenlenmemesi, esler
arasinda cinsel saldirinin sikayete tabi
olmasi ancak evlilik halinde istismar
suglarina dair acik hiikim bulunma-
masi sorunu karmasik hale getirmek-
tedir.

Rizaya dayanan cinsel iliskide sugun
sorusturulmasi sikayete tabidir. Sika-
yet yetkisinin kanuni temsilci mi yoksa
cocukta mi oldugu tartismalidir. Sug
tarihinde evlilik yoluyla veya kazaen
ergin olan c¢ocuk bakimindan sikayet
hakki problemli gériinmektedir. Ayrica
su¢ tarihinde ergin olmayip sugtan
sonra ergin olan ¢ocugun sikayet hak-
kini kullanip kullanamayacagl da ¢o-
zim bekleyen bir meseledir.

Anahtar Kelimeler
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lar consideration. The absence of clear
provisions regarding the effect of mar-
riage on child sexual abuse and sexual
intercourse with minors complicates
the matter. Certain acts between
spouses amounting to harassment are
not criminalised; sexual assault be-
tween spouses is subject to complaint;
yet child protection within marriage
lacks explicit rules.

In consensual sexual relations, prose-
cution is contingent on complaint.
Whether the right of complaint be-
longs to the legal representative, the
child, or both remains disputed.
Where the child is of age at the time
of the offence, either by marriage or
exception, the issue of who may com-
plain arises. Another question s
whether a person who was underage
at the time of the offence but later
attains majority may independently
exercise the right of complaint.

Keywords

Consent, Will, Age, Sexual Intercourse,
Declaration
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Stj. Av. Hakan KAYABAS

EBEVEYNLERIN SOSYAL MEDYA KULLANIMINA KARSI TURK MEDENI
KANUNU KAPSAMINDA GOCUGUN KiSiLIK HAKKININ KORUNMASI

PROTECTION OF THE CHILD'S PERSONALITY RIGHT AGAINST
PARENTS' USE OF SOCIAL MEDIA UNDER THE TURKISH CIVIL CODE

OzET

Sag ve tam dogumla birlikte ad, resim,
ses gibi kisisel degerlerimiz lzerinde
kisilik haklarimiz bulunur ve bu hakla-
rin korunmasi hukuk dizeni bakimin-
dan zorunludur. Dijital cagin etkisiyle
sosyal medya platformlarinin giindelik
yasamin vazgecilmez bir parcgasi haline
gelmesi, bu platformlarda sikhkla ihlal
edilen kisilik haklarinin korunmasini
her zamankinden daha o6nemli bir
mesele haline getirmistir. Ozellikle
ebeveynlerce yapilan paylagimlar ne-
deniyle kisilik haklari ihlal edilen ¢o-
cuklarin korunmasi 6nem arz etmek-
tedir. Zira ¢ocuklar kendi kisilik hakla-
rini bir yetiskin kadar koruyamaz ve
kisilik haklarina karsi ebeveynleri tara-
findan bir ihlal gergeklestirildigi tak-
dirde bu haklarini korumalari daha da
zorlasabilecektir. Birlesmis Milletler
Cocuk Haklarina Dair Soézlesme ile
cocuklarin kisilik haklarinin koruma
altina alinmaya ¢alisilmasi bu konunun
uluslararasi diizeyde de ne boyutta bir
oneme sahip oldugunu gosterir nitelik-
tedir.

Ebeveynler cocuklarinin dogup biyi-
mesini kaydetmek veya maddi kazang
elde etmek gibi amaglarla bu platform-
larda paylasimlar yapabilmektedirler
ancak yapilan paylasimlar ¢ogunlukla

ABSTRACT

From the moment of birth, individuals
acquire personality rights over values
such as name, image, and voice, and
the protection of these rights consti-
tutes an obligation under the legal
order. With the pervasive influence of
the digital age, social media platforms
have become an inseparable compo-
nent of daily life. Consequently, in-
fringements of personality rights
through  these platforms have
emerged as a frequent and pressing
issue of contemporary law. Of particu-
lar importance is the protection of
children’s personality rights against
the extensive disclosures made by
their parents on such platforms. Given
that children are incapable of ade-
quately safeguarding themselves in
this respect, the responsibility of pro-
tecting these rights primarily falls
upon their parents.

Nonetheless, instances in which
parents share posts concerning their
children on social media for purposes
such as social recognition or material
benefit frequently constitute
violations of children’s personality
rights. Although parents hold custody
rights, this authority must be
exercised in accordance with the best
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cocuklarinin kisilik haklarini ihlal eder
niteliktedir. Oysaki ebeveynlerin sahip
oldugu velayet hakki, ¢ocugun ustiin
yarari dogrultusunda kullanilmalidir ve
Ustin vyarart bulunmadigl takdirde
cocugun Kkisilik hakkini ihlal edebilme
yetkisini ebeveynlere vermemektedir.
Ebeveynlerin yapmis oldugu bu payla-
simlara ¢ocuklarin riza vermeleri du-
rumunda ise ayirt etme giiciine sahip
olup olmadiklarinin degerlendirilmesi
gerekir. Ayirt etme giicline sahip ¢o-
cuklarin vermis olduklari riza hukuka
uygunluk nedeni olurken ayirt etme
gicl bulunmayan ¢ocugun vermis
oldugu riza gecerli olmayacaktir ve
kisilik hakkinin ihlali s6z konusu ola-
caktir. Tidrk hukukunda ¢ocuklarin
sosyal medyada yasadigl bu hak ihlal-
lerine karsi 6zel bir diizenleme bulun-
masa da Turk Medeni Kanunu’'nda
diizenlenen kisiligi koruyucu hikkiimler
ve velayet hikimleri koruma saglar.
Bu hiiklimler kapsaminda ise saldiriyi
onleme davasli, saldiriya son verme
davasi, saldirinin hukuka aykirihginin
tespiti davasi, kisilik hakkinin ihlali
suretiyle elde edilen kazancin vekalet-
siz is gorme hikiimlerine goére iadesi,
maddi ve manevi tazminat davalari,
koruma onlemleri, ¢ocugun vyerlesti-
rilmesi, velayetin kaldiriimasi seklinde
siralanan hukuki yollar giindeme gele-
bilir. Cocuklarin bu yollara basvurmasi
esnasinda da ayirt etme giicline sahip
olup olmadiginin degerlendirilmesi
gerekir. Ayirt etme glciine sahip ¢ocuk
kisiligi koruyucu davalar ile manevi
tazminat davalarini bizzat acabilir.
Ayirt etme gilicine sahip olmayan
cocuk kisiligi koruyucu davalar, tazmi-

interests of the child. Custody rights
cannot serve as a legitimate ground
for the infringement of a child’s
personality rights. Thus, parents
cannot, by virtue of their custody,
consent to such violations on behalf of
the child. In cases where children
possessing  discernment  capacity
provide consent to parental sharing,
such consent must be valid under the
law and consistent with the child’s
best interests. Otherwise, such
consent will not be binding, and
personality rights will still be deemed
infringed. The Turkish Civil Code
incorporates specific provisions for the
safeguarding of personality rights, and
children are equally entitled to the
protections enshrined therein. In the
event of infringements, children may
request the cessation of the unlawful
act, the prevention of imminent
violations, the removal of
consequences, as well as pecuniary
and non-pecuniary damages.
Nevertheless, due to their limited
capacity, children are generally unable
to pursue such remedies on their own
initiative. Ordinarily, these claims
would be brought forward by their
legal representatives, namely the
parents. However, where the violation
itself arises from parental conduct,

parents are precluded from
representing the child in such
disputes. In these circumstances,

pursuant to Article 426 of the Turkish
Civil Code, a guardian (trustee) shall
be appointed to the child, who shall
be empowered to initiate and conduct
legal proceedings on the child’s
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nat davalari ve vekaletsiz is gérme
davasini; ayirt etme glclne sahip
cocuk ise maddi tazminat ve vekaletsiz
is gorme davalarini bizzat acamazlar.
Cocuklar adina aralarinda menfaat
catismas! bulundugu icin ebeveynleri
de dava agcamayacaktir. Bu durumda
da TBK m.426'ya gore ¢cocuga kayyim
tayin edilecek ve cocuk adina kayyim
s6z konusu davalari agip yonetecektir.
Bu ¢alisma kapsaminda tim bu bahse-
dilen konular ve iliskin kavramlar ince-
lenecektir.

Anahtar Kelimeler
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behalf. This study seeks to examine
the aforementioned issues within the
framework of the Turkish Civil Code,
placing particular emphasis on the
interplay between parental use of
social media and the protection of
children’s personality rights.
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Yunus ARSLAN

0zGURLUGU KISITLAYICI BiR CEZAYA MAHKUMIYET SEBEBIYLE
KiSiNiN KISITLANMASI

RESTRICTION OF AN INDIVIDUAL DUE TO CUSTODIAL SENTENCE

OzZET

Ozgirligi kisitlayici mahk{imiyet se-
bebiyle kisinin kisitlanmasi hem ceza
hukuku hem de medeni hukuku ilgi-
lendiren genis cergeveli hukuki bir
mekanizmadir. Bu mesele, TMK m.407
ile hilkme baglanmistir. Bu madde
kisinin 5 yil altindaki mahkumiyeti icin
talebe bagh olarak 5 yil ve daha fazla
sureli mahkOmiyet igin ise talebi olma-
sa dahi gerekli olmasi halinde kisit-
lanmasini  6ngdrmektedir. Kisitlanan
kisinin malvarligi ve hukuki iligkilerinin
yuritilmesi, Cumhuriyet Bassavciligi-
nin veya ceza infaz kurumunun hik-
min kesinlesmesinden sonra ilgili
mahkeme ve vesayet makami olan
sulh hukuk mahkemesine yazili bildiri-
de bulunmasi ve devaminda mahkeme
tarafindan atanan vasinin araciligiyla
yapilmaktadir. Vasi atama karari TMK
m. 413 ve devami hiikiimlerince dene-
tim makami olan asliye hukuk mah-
kemesi tarafindan denetlenir. Atanan
vasi kisitlanan kisinin dnemli malvarhgi
ile ilgili islemler icin TMK 426 geregi
vesayet makaminin iznini arar. Kisitla-
nan kisi ise kisiye siki suretle bagl
haklarini vasi olmadan kullanabilmek-
tedir.

TMK m. 407 22.03.2023 tarihinde AYM
tarafindan iptal edilmistir. AYM bu
kararin gerekcesi olarak mahpusun
miulkiyet hakki ve 6zel hayatin korun-
mas! bakimindan iradesinin gerektigi

ABSTRACT

The restriction of a person on account
of a custodial sentence constitutes a
broad legal mechanism concerning
both criminal law and civil law. This
matter is regulated under Article 407
of the Turkish Civil Code (TCC). Ac-
cording to this article, in the case of
imprisonment of less than five years,
restriction may be imposed upon re-
quest, whereas for imprisonment of
five years or more, restriction shall be
imposed ex officio whenever neces-
sary, even in the absence of a request.

The administration of the restricted
person’s assets and legal affairs is
carried out through the appointment
of a guardian by the Civil Court of
Peace, which acts as the guardianship
authority, following the notification in
writing by the Office of the Chief Pub-
lic Prosecutor or the penitentiary insti-
tution after the judgment becomes
final. The decision to appoint a guard-
ian is subject to supervision by the
Civil Court of First Instance pursuant
to Articles 413 et seq. of the Turkish
Civil Code. For transactions relating to
significant property of the restricted
person, the appointed guardian must
seek authorization from the guardian-
ship authority in accordance with
Article 426 Turkish Civil Code. Howev-
er, the restricted individual retains the
ability to exercise strictly personal



34 OZGURLUGU KISITLAYICI BIR CEZAYA MAHKUMIYET SEBEBIYLE KISININ KISITLANMASI
RESTRICTION OF AN INDIVIDUAL DUE TO CUSTODIAL SENTENCE

Olclide dikkate alinmadigini vurgula-
mustir. iptal karari éncesi de doktrinde
TMK m.407 hem kapsami hem de
uygulanis bicimi olarak ele alinmis ve
hakim goris olarak otomatik sekilde
mahpusun kisitlanmasinin - dlcaliluk
ilkesine aykirilik tegkil ettigi ve ayrica
bireyin bu kararla iradesinin yok sa-
yilmakla birlikte fazladan is yiki de
dogurdugu yoninde kendisine vyer
bulmustur. Bu iptal karari sonrasi olu-
san eksikligin giderilmesi adina ilgili
kanun 12.03.2024 tarihinde 8.Yargi
Paketi ile tekrardan diizenlenmis ve
kisitlama icin 6ngorilen temel ceza
suresi olan 1 yillik sireyi 5 yil olarak
yeniden diizenlenmistir.

Kisitlanan kisinin vesayeti TMK m.407
geregi ceza silresince devam eder.
Kisitlama sebebi olan cezanin sona
ermesi veya sarth tahliye durumlarin-
da vesayet makami re’sen veya talebe
bagl olarak kisitlamayr ortadan kal-
dirmakla yukimludir. Yargitay uygu-
lamasina gore ise hikimlinin infaz
surecinde kosullu saliverilmesi, dene-
timli serbestlik veya cezanin ertelen-
mesi héllerinde, kisitlama sebebinin
ortadan kalktigi kabul edilmektedir.

Tebligimizin temel amaci o6zglrlugi
baglayici ceza alan kisinin kisitlanmasi
durumunda hukuki islemler ve malvar-
ligi ile ilgili durumda neler ile karsila-
sabilecegi devaminda ilgili kurumlarin
bunlar ile ilgili ne gibi dnlemler aldigini
ve bu kararlarla temelde amagladigini
ele almaktir.

rights without the guardian.

Article 407 of the Turkish Civil Code
was annulled by the Constitutional
Court on 22 March 2023. In its reason-
ing, the Court emphasized that the will
of the prisoner had not been suffi-
ciently taken into account with re-
spect to the right to property and the
protection of private life. Even before
the annulment, in legal scholarship
Article 407 had been criticized both in
terms of its scope and its mode of
application; the prevailing view was
that the automatic incapacitation of
prisoners violated the principle of
proportionality, disregarded the indi-
vidual’s will, and additionally imposed
an excessive workload on institutions.
Following this annulment, the defi-
ciency was addressed by way of the
8th Judicial Reform Package of 12
March 2024, whereby the threshold
custodial sentence for restriction was
revised from one year to five years.

The guardianship of the restricted
person continues throughout the pe-
riod of the custodial sentence pursu-
ant to Article 407 Turkish Civil Code.
Upon the termination of the sentence
or in cases of conditional release, the
guardianship authority is obliged, ex
officio or upon request, to lift the
restriction. According to the case law
of the Court of Cassation, conditional
release, probation, or suspension of
the sentence during the enforcement
of the sentence are deemed to termi-
nate the ground for restriction.

The primary purpose of this paper is
to examine the legal consequences
faced by an individual subjected to
restriction due to a custodial sen-
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tence, to set forth the measures taken
by the relevant institutions in this
respect, and to evaluate the funda-
mental aims pursued by these deci-
sions.
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Sevval MANAV
ANAYASA MAHKEMESININ iPTAL KARARI VE EVLi KADININ SOYADI

THE CONSTITUTIONAL COURT'S ANNULMENT DECISION AND THE
MARRIED WOMAN'S SURNAME

OzZET

Bireyin hukuki kimliginin vazgecilmez
bir parcasi olan soyadi kisiye siki sikiya
bagl bir haktir. Yani kisi bu hakkini
devredemez ve ondan feragat ede-
mez. Evli kadinin soyadi meselesi ge¢-
mis yillardan beri gerek ulusal gerek
uluslararasi mahkemelerde tartisma
konusu olmustur. Kadinlarin ulusal ve
uluslararasi mahkemelerde verdigi
hukuk micadelesi sonucunda Tirk
Medeni Kanunu’nun 187. maddesi
Anayasanin 10. maddesiyle giivence
altina alinan esitlik ilkesine aykirilik
gosterdigi gerekgesiyle Anayasa Mah-
kemesi tarafindan iptal edilmistir.
Lakin bu iptal karari ile evli kadinin
soyadi sorunu teoride ¢dziime kavus-
mus gibi goziikse de uygulamada ka-
dinlar hala bu konuda problemlerle
karsilasmaktadir. Anayasa Mahkeme-
sinin iptal kararina ragmen Tirk Me-
deni Kanunu’nun 187. maddesi yerine
herhangi bir diizenleme yapilmamasi
evli kadinin soyadi konusunda mevzu-
atta hukuki bosluga uygulamada da
belirsizlige yol agmistir. Sonug olarak
kadinlarin evlendikten sonra kendi
soyadlarini kullanimina dair Anayasa
Mahkemesinin iptal kararina uygun bir
dizenleme yapilmamis olmasi evli
kadinin kendi soyadini kullanmasinin
oniindeki engellerin varligini strdar-
mesine neden olmaktadir.

ABSTRACT

The surname, as an indispensable
component of an individual’s legal
identity, constitutes a strictly personal
right that cannot be transferred or
waived. The issue of a married wom-
an’s surname has long been a matter
of debate before both national and
international courts. As a result of the
legal struggles pursued by women in
these judicial arenas, Article 187 of
the Turkish Civil Code was annulled by
the Constitutional Court on the
grounds that it violated the principle
of equality enshrined in Article 10 of
the Constitution. However, although
this annulment may appear to have
resolved the problem in theory, in
practice women continue to encoun-
ter significant difficulties. The absence
of a legislative amendment to replace
Article 187 of the Turkish Civil Code,
despite the Constitutional Court’s
annulment, has led to a legal vacuum
in statutory law and uncertainty in
judicial practice. Consequently, the
lack of a regulation aligned with the
Constitutional Court’s decision has
perpetuated obstacles to married
women’s ability to retain their own
surnames after marriage.

This study examines the legal regula-
tions concerning married women’s
surnames in Turkish law and their
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Bu c¢alismada, evli kadinin soyadina
dair Turk hukukundaki diizenlemeler
ve bu dizenlemelerin tarihsel gelisimi,
evli kadinin soyadi hakkinda yabanci
hukuk sistemlerindeki uygulamalar ve
bu wuygulamalarin i¢ hukukumuzla
benzer ve farklh yonlerinin karsilastir-
mali degerlendirmesi, kadinlarin ev-
lendikten sonra zorunlu olarak gergek-
lestirdikleri soyadi degisikligi Uzerine
ugradiklari manevi zarar, kadinlarin
evlendikten sonra sosyal hayatta karsi-
lastigi problemler, kadinlarin meslek
hayatlarina soyadi degisikliginin olum-
suz yansimalari, kadinlarin evlendikten
sonra kendi soyadlarini kullanmak igin
ulusal ve uluslararasi yargi mekaniz-
malarina yaptiklari basvurular, yargi
suregleri ve sonucundaki kararlar, evli
kadinin soyadi hakkindaki Anayasa
Mahkemesinin verdigi iptal kararinin
nedeni, Anayasa Mahkemesinin 22
Subat 2023 tarihli iptal kararinin 28
Ocak 2024’te ylrarlige girmesi ile
meydana gelen hukuki durum, Anaya-
sa Mahkemesinin evli kadinin soyadi
ile ilgili iptal karari sonrasinda ortaya
¢ikan hukuki bosluk, yine bu iptal kara-
ri ile meydana gelen uygulamadaki
belirsizlik detayh bir sekilde ele alinip
Turk Medeni Kanunu’nun Anayasa
Mahkemesi tarafindan iptal edilen
187. maddesi yerine mevzuatta yapi-
labilecek diizenlemelere iliskin 6neri-
ler sunulup gilncel sorunlara iliskin
¢O6zimler getirilmeye calisilacaktir.
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historical development, the compara-
tive analysis of foreign legal systems
and their similarities and differences
with domestic law, the moral damages
women suffer due to the compulsory
surname change following marriage,
the social challenges women face in
daily life, the negative repercussions
of surname change on their profes-
sional careers, and the applications
women have lodged with national and
international judicial mechanisms
together with the resulting decisions.
Furthermore, the Constitutional
Court’s annulment decision regarding
Article 187, the legal implications of its
entry into force on 28 January 2024,
the resulting legal vacuum, and the
practical uncertainties are addressed
in detail. Finally, the study seeks to
propose legislative solutions to fill the
gap left by the annulled provision and
to offer remedies to the contemporary
problems faced by women concerning
the use of their own surnames after
marriage.

Keywords

Married Woman’s Surname, Principle
of Equality, Constitutional Court’s
Annulment Decision, Legal Gap.



Yiiksel Arda ATAK

ANAYASA MAHKEMESININ SOYBAGI HUKUKU ALANINDAKi GUNCEL
KARARLARININ DEGERLENDIRILMESI

EVALUATION OF THE CONSTITUTIONAL COURT’S RECENT DECISIONS
IN THE FIELD OF FILIATION LAW

OzZET

Soybagi, bir kisinin ana ve babasi ara-
sindaki bagi ifade eder. Soybagi dar ve
genis anlamda tanimlara tabidir. 4721
saylll TMK’'nin kastettigi tanim dar
anlamda soybagidir. Dar anlamda
soybagl ¢ocugun ana ile babasinin
arasindaki iliskiyi ifade eder. Ana ile
cocuk arasindaki soybagli dogum ile
kurulurken, baba ile ¢ocuk arasindaki
soybagi ana ile evlilik, tanima ve hakim
hikmiyle kurulur. Soybagi ayrica evlat
edinme yolu ile de kurulur.

Soybaginin reddi davasi 743 sayili
TKM’de sadece kocaya taninmistir.
Koca disindaki kisiler icin ise belli sart-
lara bagl olarak dava agma hakki
dogmaktadir. Anaya dava agma hakki
konusunda ise daha mesafeli bir tu-
tum s6z konusudur. 4721 sayili
TMK’da ise soybaginin reddinin talep
imkani babanin yani sira cocuga da
taninmistir. Her ne kadar dava hakki-
nin genisletilmesi s6z konusu olsa da
eski kanundaki hakim goris benimse-
nerek anaya dava hakki taninmamustir.
Ankara 18. Aile Mahkemesi tarafindan
itiraz yoluyla yapilan basvuru sonu-
cunda; Anayasa Mahkemesi, TMK
286/1 hitkmiini Anayasa’nin 20. ve 40.
Maddelerine aykiri bularak iptal etmis-
tir. Anayasa Mahkemesi, anaya soy-
bagi reddi davasi agma hakkinin ta-

ABSTRACT

Filiation expresses to the bond be-
tween a person and his or her parents.
Filiation can be defined in both narrow
and broad senses. The definition
adopted by the Turkish Civil Code No.
4721 corresponds to the narrow
sense. In the narrow sense, filiation
expresses the relationship between
the child's mother and father. The
filiation between mother and child is
established through birth, the filiation
between father and child arises
through marriage to the mother,
recognition, or judicial ruling. Filiation
may also be established through
adoption. The Constitutional Court has
some controversial decisions in the
field of lineage law.

In the former Civil Code No. 743, the
action for denial of paternity was
granted exclusively to the husband.
For persons other than the husband,
the right to bring such an action was
subject to certain conditions. Regard-
ing the mother, the law took a more
restrictive approach. With the Civil
Code No. 4721, the right to request
denial of paternity was extended to
the child as well as the father. Howev-
er, despite this extension, the mother
was still not given this right, following
the dominant view of the former
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ninmamasinin ananin 6zel hayatina
saygl gosterilmesini isteme hakkini
ihlal ettigini gerekce olarak gostermis-
tir. Bu karar sonucunda TMK m.286’da
14.11.2024 tarihinde yapilan degisiklik
ile birlikte koca ve ¢ocugun yani sira
anaya da soybaginin reddi davasi agma
hakki taninmistir. Bu karar bazi kesim-
ler tarafindan dogru olarak gorilse de
hala tartismalarin odagindadir.

Anayasa Mahkemesi, TMK m.291/f.1
hikmiini, biyolojik babanin soybagi-
nin reddi davasini agabilmesini, “koca-
nin dava agma sliresinin ge¢meden
once 6lmesi, gaipligine karar verilmesi
veya ayirt etme giiciini kaybetmesi”
gibi soybaginin reddi davasi agma
hakkinin kisinin iradesine bagli olma-
yan olgularin gerceklesmesi sartina
baglandigli; bunun da baba oldugunu
iddia eden kisinin 6zel hayatina saygl
gosterilmesi hakkini ihlal ettigini ileri
surerek 23.01.2024 tarihli 135/18
sayilll Karari ile “Baba oldugunu iddia
eden kisi” ibaresi yoninden Anaya-
sa’ya aykiri bulunarak iptal edilmistir.
TMK m.291/f1 hikminde iptal karari-
nin ardindan yapilan degisiklikte de
baba oldugunu iddia eden kisinin soy-
baginin reddi davasi agma hakki, iptal
kararindan 6nceki metinde oldugu gibi
ikincil (tali) hak olarak dizenlenmistir.
Dolayisiyla esasa iliskin bir degisiklik
bulunmamaktadir ve s6z konusu degi-
siklik Anayasa Mahkemesi’'nin iptal
kararina uygun bir degisiklik niteligi
tasimamaktadir.

Babalik davasi, cocuk ile baba arasinda
soybaginin kurulmasi yollarindan biri-
dir. Bu dava, baba oldugu iddia edilen
kisiye, eger o kisi 6lmlsse mirasgilari-
na karsi agilir. TMK m.301 uyarinca

code. Later, upon an application by
the 18th Family Court of Ankara, the
Constitutional Court annulled Article
286/1 of the Civil Code, ruling that it
violated Articles 20 and 40 of the Con-
stitution. The Court stated that deny-
ing the mother this right infringed her
right to respect for private life. As a
result, with the amendment to Article
286 on 14 November 2024, the right
to bring an action for denial of pater-
nity was also granted to the mother, in
addition to the husband and the child.
While some see this decision as posi-
tive, it remains a subject of debate.

The Constitutional Court, with its deci-
sion dated 23 January 2024 and num-
bered 135/18, annulled Article 291
paragraph 1 of the Turkish Civil Code
regarding the phrase “the person
claiming to be the father.” According
to the annulled rule, the biological
father could file a denial of paternity
case only if the husband had died,
been declared missing, or lost his ca-
pacity before his filing period expired.
The Court stated that linking this right
to conditions beyond the biological
father’s control violated his right to
respect for private life. In the amend-
ment following the annulment of Arti-
cle 291/1 of the Turkish Civil Code, the
right of a person claiming to be the
father to file an action for denial of
paternity was again regulated as a
subsidiary right, just as in the provi-
sion prior to the annulment. There-
fore, no substantive change has been
made, and this amendment does not
constitute a modification in line with
the Constitutional Court’s annulment
decision.
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babalik davasi anne ve ¢ocuk tarafin-
dan acilabilir. Biyolojik baba, bu dava
yoluyla soybaginin kurulmasini talep
edemez.

Anayasa Mahkemesi soybagi alanin-
daki davalarda hak districl sireye
iliskin hiklUmlerin bazilarini iptal et-
mistir. Bu hikimlerden bir tanesi
babalik davasinda ¢ocuk agisindan
olan ve ¢ocugun ergin olmasi ile basla-
yan 1 yillik hak distriicl siredir. Bu
sirenin iptali karariyla birlikte babalik
davasinda ¢ocuk icin herhangi bir siire
kalmamistir. iptal edilen hiikiimlerden
onemli bir digeri de soybaginin reddi
davasinda baba acisindan séz konusu
olan ve dogumdan itibaren baslayan 5
yillik Ust siredir. iptal edilen bu hi-
kiimler neticesinde Medeni Ka-
nun’daki soybagina iliskin hiikiimler
kanunun sistemini bozmustur. Kanun
koyucu bu hikimleri tekrar bir bitiin
olarak ele almali kimin menfaatinin 6n
planda olmasi gerekiyorsa ona uygun
olarak butiincil bir yaklasimla soybagi
hikimlerini tekrar diizenlemelidir.

Anahtar Kelimeler
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Sire

The paternity suit is one of the ways
to establish filiation between the child
and the father. This lawsuit is filed
against the person alleged to be the
father, or if he is deceased, against his
heirs. Pursuant to Article 301 of the
Turkish Civil Code, the paternity suit
may be filed by the mother and the
child. The biological father cannot
request the establishment of filiation
through this lawsuit.

The Constitutional Court annulled
some of the provisions regarding the
limitation period in cases in the field
of lineage. One of these provisions is
the 1 year limitation period for the
child in a paternity case, which begins
when the child reaches adulthood.
With its annulment, no limitation pe-
riod remains for the child to bring a
paternity action. Another important
provision that was annulled was the
maximum period of 5 years from birth,
which was in question for the father in
the case of rejection of lineage. As a
consequence of these annulments,
the systematic structure of the Civil
Code’s provisions on filiation has been
disrupted. The legislator must recon-
sider these rules as a whole and reor-
ganize the provisions of filiation law
with a holistic approach, taking into
account whose interests should be
prioritized.

Keywords

Lineage, Paternity Suit, Lineage Denial
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Stj. Av. Leylanur CETINTAS
AILE KONUTU SERHININ UCUNCU KiSi KAZANIMLARINA ETKisi

THE EFFECT OF THE FAMILY HOME ANNOTATION ON THIRD-PARTY
ACQUISITIONS

OzZET

Tirk Medeni Kanunu’na gore, kural
olarak esler yapacaklari islemlerde,
hukuki islem serbestisine sahiptirler.
Ancak, bu kuralin istisnalari mevcut-
tur. Bu istisnalara, aile konutuna iliskin
hukuki islemler ornek olarak verilebi-
lir. Aile konutunun korunmasini amag-
layan aile konutu serhi, calismamizin
esas konusunu olusturmaktadir. Aile
konutu kavrami; egslerin birlikte yasa-
ma maksadiyla evlilik birligini strdir-
mek icin evliliklerinin devami boyunca
kullanimlarina 6zgiledikleri taginmazi
ifade etmektedir. Aile konutu, ortak
yasam alani olarak kullanildigindan
eslerin tek tarafli tasarruf yetkisini
sinirlandirarak, kural olarak miilkiyet
hakkina sahip olmayan esi glivence
altina almaktadir. Yani, ilgili tasinmazin
devrini, kiraya verilmesini ya da tasin-
maz Uzerindeki haklarin sinirlandiril-
masina yonelik tasarruf islemlerini her
iki esin de ortak rizasi olmadan gergek-
lestirme yolunun 6nlini kapatmakta-
dir. Bu husus, Turk Medeni Kanu-
nu’'nun 194.maddesinde diizenlenmis-
tir. ilgili diizenlemeyle ulasiimak iste-
nen sonug, aile birligini ve ortak yasa-
mi koruma altina alarak mevcut diize-
nin surekliligini saglamaktir.

Aile konutu, tapuya serh dusllerek
Uglncu kisilere karsi ileri sarilebilir.
Ancak, ilgili tasinmazin aile konutu
vasfini kazanabilmesi icin tapuya tescil

ABSTRACT

The Turkish Civil Code states that
spouses are generally allowed to en-
gage in legal transactions in whatever
way they choose. This rule does have
some exceptions, though. One exam-
ple of such an exception is the legal
transactions pertaining to the family
home. The primary focus of this work
is the family home annotation, which
attempts to safeguard the family
home. According to our legal defini-
tion, a family home is any real estate
that a couple has given each other to
utilize during their marriage in order
to sustain their relationship and live
together. Since the family home
serves as a common living space, it
limits the spouses' ability to make
unilateral decisions and protects the
spouse who typically lacks ownership
rights. To put it another way, it forbids
the transfer, leasing, or limitation of
immovable property rights without
the approval of both spouses. The
Turkish Civil Code's Article 194 gov-
erns this matter. This regulation's goal
is to preserve the marriage bond and
communal life, which will guarantee
the continuation of the current sys-
tem.

By registering with the land registry,
the family house can be used as col-
lateral against outside parties. How-
ever, registration in the land registry is



46 AILE KONUTU SERHININ UCUNCU KiSi KAZANIMLARINA ETKiSi
THE EFFECT OF THE FAMILY HOME ANNOTATION ON THIRD-PARTY ACQUISITIONS

edilmesi zorunlu degildir. Serh bulun-
masa bile, esin rizasi olmadan yapilan
islemler ilgili tasinmazin aile konutu
oldugu ispatlanmak suretiyle iptal
ettirilebilir. Yargitay’in glincel kararlari
incelendiginde; ilgili taginmaz lzerinde
aile konutu serhi bulunmamasina
ragmen, aile konutu lzerinde iyi niyet-
le ayni hak kazanilamayacagina hik-
mettigi gorilmektedir. Anlasildigl ize-
re aile konutu serhinin tapuya tescili
kurucu degil agiklayici nitelik tasimak-
tadir. Ancak, tapuya disilen serh, aile
konutunun Uglinct kisilere karsi ko-
runmasini daha da gl¢lendiren ve
ispat yiki agisindan kolaylik saglayan
bir etki yaratacaktir. Bu sayede, tasin-
maz Uzerinde, iyi niyetli Gglinci kisiler-
ce hak iddia edilmesinin 6niine gegil-
mis olunacaktir. ilgili tasinmazin, aile
konutu oldugunun kolayca tespit edi-
lebilmesi igin tapu midirligi nezdin-
de o gayrimenkul lzerine aile konutu
serhi koyulmasinda fayda vardir.
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masi, Aile Konutunun Serhi, Aile Konu-
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not required for the immovable prop-
erty to become a family residence. By
demonstrating that the immovable
property is, in fact, the family home,
transactions done without the
spouse's approval may be revoked
even in the absence of annotation.
Recent rulings by the Court of Cassa-
tion have demonstrated that real
rights cannot be obtained in good
faith over the family house, even in
cases where the family home is not
annotated on the immovable proper-
ty. As a result, the family home's in-
scription in the land record is declara-
tive rather than constitutive. Howev-
er, the burden of proof is facilitated,
and the family home is better protect-
ed against third parties when the an-
notation is registered in the land regis-
tration. Third parties acting in good
faith are so barred from asserting
ownership of the real estate. There-
fore, it is advantageous to annotate
the family house in the land registra-
tion so that it is simple to ascertain
whether a specific immovable proper-
ty is the family home.

Keywords

Family Home, Protection of the Family
Home, Annotation of the Family
Home, Effect of the Family Home An-
notation, Land Registry



Inci TUFAN
YOKSULLUK NAFAKASI VE SURESI
POVERTY ALIMONY AND ITS DURATION

OzZET

Nafaka, Turk Dil Kurumu soézliglinde
“gecinmek icin gerekli olan seylerin
bituni, gecimlik” seklinde agiklanmig-
tir. Tirk Medeni Kanunu’nda ise belirli
sartlarin  gerceklesmesi durumunda
mahkeme karari ile hikmedilen, bir
esin diger ese ya da bir kisinin yardima
muhtac¢ yakinina 6deme yikumlGlGgi
altina girdigi maddi destektir. Hukuk
sistemimizde mevcut nafaka tirleri
sunlardir: tedbir nafakasi, yoksulluk
nafakasi, istirak nafakasi, yardim nafa-
kasi. Nafakanin sagladigi bu maddi
destek, 0Ozellikle ekonomik dengeyi
korumak ve haksizliklari  6nlemek
amacini tasir.

Yoksulluk nafakasi, bosanma nedeniy-
le yoksulluga disecek tarafin ge¢imini
saglamak amaciyla diger taraftan mali
glict dogrultusunda ve talep edilen bir
nafaka tlridlr. Bosanmanin 6tesinde
hayatin yeni bir evresine gegiste
onemli bir maddi destektir. Bosanma-
nin ardindan bir tarafin maddi kayba
ugramasi, sadece o kisinin degil, ¢o-
cuklarinin da yasam standartlarini
olumsuz etkiler. Nafaka, bu sorunu
gidermeye yonelik bir 6nlem olarak
degerlendirilir. Bu nafakanin baglana-
bilmesi icin talep eden tarafin bosan-
mada daha agir kusurlu olmamasi
gerekir. Turk Medeni Kanunu madde
175’e gore yoksulluk nafakasi siiresiz-
dir ancak bazi kosullarin gergeklesmesi
halinde kendiliginden veya mahkeme
karari ile sona erebilir. Stresiz nafaka

ABSTRACT

Alimony is defined in the Turkish Lan-
guage Association dictionary as "the
entirety of things necessary for sub-
sistence, livelihood." In the Turkish
Civil Code, it refers to financial sup-
port imposed by a court decision un-
der certain conditions, obligating one
spouse to provide financial assistance
to the other spouse or a person to a
needy relative. The types of alimony
recognized in the Turkish legal system
include: temporary alimony, alimony
due to poverty, child support, and
support alimony. This form of support
primarily aims to maintain economic
balance and prevent injustice.

Poverty alimony is a type of alimony
granted upon request and in accord-
ance with the paying party’s financial
capacity to the party who is likely to
fall into poverty as a result of divorce.
Beyond the context of divorce, it
serves as an important form of finan-
cial support during the transition into
a new phase of life. The financial loss
suffered by one party after divorce
can negatively affect not only that
individual but also the living standards
of their children. Alimony is consid-
ered a preventive measure to address
this issue. In order for such alimony to
be granted, the requesting party must
not be more at fault in the divorce
than the other party. According to
Article 175 of the Turkish Civil Code,
poverty alimony is indefinite in dura-
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dizenlemesi, gecmiste farkh sekillerde
uygulanmis ve zamanla bazi degisiklik-
lere ugramistir. Onceki mevzuat olan
743 sayili Medeni Kanunu'nun 144,
maddesine gore, nafaka yalnizca ku-
sursuz esin ciddi sekilde yoksulluga
diismesi durumunda ve en fazla bir yil
sireyle 6denebiliyordu. Bu dizenle-
me, nafakanin gecici bir mali yardim
olarak gorilmesine neden oluyordu.
Ancak 04 Mayis 1988 tarihinde yapilan
kanuni degisiklikle bu siire kisitlamasi
kaldirilmis ve 12 Mayis 1988 tarihin-
den itibaren siiresiz nafaka uygulamasi
yarirlige konulmustur. Bu karar, si-
resiz nafakanin adil olup olmadigI ve
taraflar arasindaki ekonomik dengeyi
olusturup olusturmadigi konusunda
Turk hukukunda uzun siredir tartisma
konusu olmustur ve toplumda farkli
bakis agilari olusturmustur.
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tion; however, it may automatically
terminate or be terminated by a court
decision under certain conditions. The
regulation concerning indefinite ali-
mony has been implemented in dif-
ferent ways in the past and has un-
dergone several changes over time.
Under the previous legislation Article
144 of the former Civil Code No. 743
alimony could be awarded only if the
innocent spouse fell into serious pov-
erty, and even then, it was limited to a
maximum duration of one year. This
regulation led to alimony being per-
ceived as a temporary form of finan-
cial aid. However, with a legal
amendment made on May 4, 1988,
this time limitation was abolished, and
as of May 12, 1988, the indefinite
alimony provision came into effect.
This change has long been a subject of
debate in Turkish law regarding
whether indefinite alimony is fair and
whether it ensures economic balance
between the parties, resulting in dif-
fering perspectives within society.
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Zeynep GOKDEMIR
6284 SAYILI KANUN’DA KORUYUCU VE ONLEYiCi TEDBIRLER
PROTECTIVE AND PREVENTIVE MEASURES IN LAW NO. 6284

OzZET

Kadina yonelik siddet ve aile i¢i siddet,
yalnizca kadinlara ve ¢ocuklara 6zgi
magduriyetler olusturmakla kalmayip
toplumun huzurunu, given duygusu-
nu, adalet anlayisini sarsan kiresel bir
sorun olarak varligini sirdiirmektedir.
Sosyolojik ve hukuki boyutta incelen-
diginde ise ortaya ¢ikan tablo oldukca
agir sonuglar gostermektedir. Kadina
yonelik siddet toplumsal dizeni tehdit
eden, temel insan haklarina aykirilk
teskil eden en o6nemli sorunlardan
biridir. Tlrkiye Cumhuriyeti, bu alanda
ilk ciddi adimini 14.01.1998 tarihinde
4320 sayil Ailenin Korunmasina Dair
Kanun ile atmistir. Ancak bu dizenle-
me magdurun korunmasina iliskin
sistematik bir yaklasim gelistirememis,
yalnizca siddet uygulayan kisiye yone-
lik kisith énlemler 6ngérmustir. 4320
saylll Kanun’un kapsaminin dar olma-
siyla birlikte sadece evli kadinlari ka-
nun kapsaminda degerlendirmeye
almasi, siddet tirleri icerisinde yalniz-
ca fiziksel siddeti dikkate almasi gibi
sebepler basta olmak lzere siddete
ugrama tehlikesi altinda olanlar baki-
mindan degerlendirildiginde ise yine
s6z konusu kanunda yer alan tedbirler
etkin koruma saglayamamistir.

Artan kadin cinayetleri, kamuoyunda
olusan farkindalk ve uluslararasi yu-
kiimltlikler sonucunda daha kapsamli
bir diizenleme ihtiyaci dogmustur. Bu

ABSTRACT

Violence against women and domestic
violence continue to exist as a global
problem that not only causes victimi-
zation specific to women and children
but also undermines social peace, the
sense of security, and the understand-
ing of justice. When examined from
sociological and legal perspectives, the
resulting picture reveals quite severe
consequences. Violence against wom-
en is one of the most significant issues
that threaten social order and violate
fundamental human rights. The Re-
public of Turkey took its first serious
step in this area on January 14, 1998,
with Law No. 4320 on the Protection
of the Family. However, this regula-
tion failed to develop a systematic
approach to protecting the victim and
only envisaged limited measures di-
rected at the perpetrator. Due to the
narrow scope of Law No. 4320, which
only considered married women un-
der its protection and only addressed
physical violence among types of vio-
lence, the measures provided in this
law have not offered effective protec-
tion for those at risk of violence.

As a result of increasing femicides,
growing public awareness, and inter-
national obligations, there arose a
need for a more comprehensive regu-
lation. Consequently, Law No. 6284 on
the Protection of the Family and Pre-
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ihtiyac neticesinde 08.03.2012 tari-
hinde kabul edilen 6284 sayili Ailenin
Korunmasi ve Kadina Karsi Siddetin
Onlenmesine Dair Kanun, nihai olarak
4320 sayili kanunda yer alan eksiklikle-
ri gidermeyi hedefleyerek kapsamli bir
koruma mekanizmasi olusturmustur.
6284 sayih Kanun siddet magduru
kadinlarin, cocuklarin, siddete maruz
kalma tehlikesi olan kisilerin ve aile
bireylerinin glvenligini saglamak igin
koruyucu tedbirler 6ngoriirken; siddet
uygulayan veya uygulama ihtimali
bulunan kisiye yonelik onleyici tedbir-
ler getirmistir. Bu cift yonli yaklagim
sayesinde magdurun yasam hakki
koruma altina alinirken siddetin tek-
rarlanmasi 6nlenmeye c¢alisiimaktadir.

6284 sayili Kanun’un en 6nemli 6zelligi
magdurun beyani esas alinarak hizli ve
etkili bir bicimde tedbir kararlari alin-
masina olanak saglamasidir. Tedbir
kararlarinin hizh ve etkili bir bicimde
alinmasi, magdurun psikolojik, fiziksel
ve ekonomik olarak yasadigi bu zorlu
surecin ilerleyisinde olduk¢a 6nem arz
etmektedir. Bu yoni ile kanun magdur
odakli ve pratik bir koruma anlayisi ile
one c¢ikmaktadir. Bununla birlikte,
uygulamada cesitli sorunlar ile karsila-
silmaktadir. Ozellikle bu hususta mag-
durlarin ihtiyaglari gozetilmeden ted-
bir kararlarinin sablon kararlar halinde
verilmesi, kararlarin zamaninda veril-
memesi veya denetiminde yasanan
zorluklar, 6ngorilen  yaptirimlarin
caydiricihk diizeyi 6nem arz etmekte-
dir.

6284 sayil Kanun Tarkiye'nin kadina
yonelik siddet ve ailenin korunmasiyla
olan miicadelesinde dnemli bir nokta-
da yer almaktadir. Bu diizenlemenin

vention of Violence Against Women,
adopted on March 8, 2012, aimed to
address the deficiencies in Law No.
4320 and established a comprehen-
sive protection mechanism. Law No.
6284 provides protective measures to
ensure the safety of women victims of
violence, children, individuals at risk of
violence, and family members; it also
introduces preventive measures
against perpetrators or those who
may commit violence. This dual ap-
proach seeks to protect the victim’s
right to life while preventing the re-
currence of violence.

The most important feature of Law
No. 6284 is that it allows for rapid and
effective issuance of protective orders
based primarily on the victim’s state-
ment. The swift and effective issuance
of protective orders is crucial in man-
aging the psychological, physical, and
economic hardships experienced by
the victim during this difficult process.
In this respect, the law stands out with
its victim-centred and practical pro-
tection approach. However, various
problems are encountered in practice.
Particularly significant are the issu-
ance of protective orders as template
decisions without considering the
needs of victims, delays in issuing
decisions, difficulties in monitoring,
and the deterrent effect of the pre-
scribed sanctions.

Law No. 6284 holds a significant posi-
tion in Turkey’s struggle against vio-
lence toward women and in protect-
ing the family. To increase the effec-
tiveness of this regulation in social life,
there is a need not only for a legal
framework but also for effective su-
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toplumsal hayatta etkinliginin artmasi
icin yalnizca kanuni gergevenin varligi-
na degil, etkin denetim ve toplumsal
farkindaligin giiclendirilmesine ihtiyag
vardir. Bu ¢alismada Tirkiye’nin kadi-
na yonelik siddetle miicadele kapsa-
minda yer aldig1 hukuki diizenlemeleri,
4320 sayih kanundan 6284 sayili Ka-
nun’a gegis slreci, 6284 sayili Ka-
nun’un uluslararasi belgelerle olan
baglantilari, 6284 sayil kanundaki
koruyucu ve onleyici tedbirlerin igerigi
detaylandirilarak bahsedilecektir.

Anahtar Kelimeler
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Koruyucu tedbirler, Onleyici tedbirler,
Kadina yonelik siddet

pervision and strengthening of social
awareness. This study will elaborate
on the legal regulations Turkey has
implemented in its fight against vio-
lence toward women, the transition
process from Law No. 4320 to Law No.
6284, the connections of Law No.
6284 with international documents,
and the content of the protective and
preventive measures stipulated in Law
No. 6284.
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tive measures, Preventive measures,
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Esma PALA
ALDATILAN ESIiN UCUNCU KiSiYE KARSI MANEViI TAZMINAT TALEBI

THE DECEIVED SPOUSE'S CLAIM FOR NON-PECUNIARY DAMAGES
AGAINST A THIRD PARTY

OzZET

Sadakat yUkUmlilGgld Tark Medeni
Kanunu 185. maddede diizenlenen ve
nisanlanma ile baslayan ve evlilik birli-
ginin temel diregi olan eslerin yasam
boyu sirecek fiziksel, psikolojik ve
duygusal baghhgini ve dirastligini
ifade eder. Bu yikumlilGgin en agir
ihlali olan aldatma fiili, bosanma dava-
larinin en yaygin ve sarsici gerekgele-
rinden biri olan mutlak ve 6zel bosan-
ma sebebidir. 2015 yilina kadar Yargi-
tay ictihatlarinda, sadakat yukumlali-
gund ihlal eden aldatma fiili, yalnizca
aldatan ese karsi degil, esin evli oldu-
gunu bilmesine ragmen duygusal ve
fiziksel birliktelige devam eden Uglinci
kisi baglaminda da degerlendirilmek-
teydi. Bu agidan Yargitay aldatma fiilini
bash basina diger ese karsi islenmis
haksiz fiil oldugunu kabul etmekteydi.

Yargitay ictihat degisikligine giderek
aldatma fiilini basli basina haksiz fiil
kapsaminda degerlendirmeyi birak-
mistir. Doktrinde de Yargitay kararla-
rinda da yaygin goris bu olsa da tam
bir uzlasi saglanmis degildir. Zinanin
su¢ olmaktan ¢ikmis olmasi ve evlilik
ile kazanilan haklarin mutlak hak ol-
mamas! sebebiyle aldatilan esin Gglin-
cl kisiye karsi manevi tazminat talebi-
nin 6nu kesilmistir. Bosanma davala-
rinda manevi tazminat, bosanmaya

ABSTRACT

The obligation of fidelity, regulated in
Article 185 of the Turkish Civil Code,
refers to the lifelong physical, psycho-
logical, and emotional commitment
and honesty of spouses, which begins
with engagement and is the corner-
stone of the marital union. The most
serious violation of this obligation,
infidelity, is one of the most common
and devastating grounds for divorce
cases and is an absolute and special
ground for divorce. Until 2015, the
Court of Cassation's jurisprudence
considered infidelity, which violates
the obligation of fidelity, was assessed
not only against the cheating spouse
but also against a third party who
continued the emotional and physical
relationship despite knowing the
spouse was married. In this respect,
the Court of Cassation considered
infidelity a tort committed against the
other spouse.

The Court of Cassation amended its
jurisprudence and ceased to consider
infidelity as a tort per se. While this is
the prevailing view in both doctrine
and Court of Cassation decisions, a full
consensus has not been reached. Be-
cause adultery has been decriminal-
ized and the rights acquired through
marriage are not absolute, the be-
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konu olay sebebiyle magdur tarafin
kisilik haklarina yapilan saldiri ve bu
saldiridan olusan yipranmanin bedeli
olarak kusurlu tarafin bedelini 6deme-
sidir. Doktrinde ve Yargitay kararlarin-
da hakim goris aldatma fiilinin baska
unsurlar olmadan aldatilan tarafin
kisilik haklarina saldiri niteligi tasima-
digi yonindedir. Ancak zinanin sug
olmaktan ¢ikmis olmasi eylemin ahla-
ka aykiri oldugu gergegini degistirme-
mektedir.

Tlrk Medeni Kanunu 49/2. maddesi-
ne gore genel ahlaka aykiri bir eylem,
kanun yoluyla sinirlandirilmasa dahi
eylemin genel ahlaka aykiri olmasi ve
bu eylemin bir baskasina zarar vermesi
durumunda haksiz fiil hilkiimleri uygu-
lanir. Zina eylemi 2004 yilinda sug
olmaktan c¢ikarilmasina ragmen kanun
koyucunun zina fiilini mutlak bosanma
sebepleri arasina almasi kanun koyu-
cunun bunu tasvip etmediginin kaniti-
dir. Zinanin ahlaka aykiri bir eylem
olarak, ek sart aranmaksizin haksiz fiil
sayllmasi, bu eylemden zarar goéren
eslerin haklarinin daha etkin korunma-
sini saglayacaktir.
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trayed spouse's claim for moral com-
pensation against a third party is
barred. In divorce cases, moral dam-
ages refer to the compensation paid
by the at-fault party to the aggrieved
party for the violation of their person-
al rights resulting from the incident
that is the subject of the divorce, as
well as the resulting harm. The pre-
vailing view in doctrine and Supreme
Court decisions is that the act of
cheating, without other elements,
does not constitute an attack on the
personal rights of the deceived party.
However, the fact that adultery has
been decriminalized does not change
the fact that the act is immoral.

According to Article 49/2 of the Turk-
ish Civil Code, even if an act contrary
to public morality is not prohibited by
law, tort provisions apply if the act
violates public morality and causes
harm to another person. Although
adultery was decriminalized in 2004,
the legislature's inclusion of adultery
as an absolute ground for divorce
demonstrates that the legislature does
not condone this. Recognizing adul-
tery as an immoral act, without any
additional requirements, as a tort
would ensure more effective protec-
tion of the rights of spouses harmed
by this act.

Keywords

The duty to be faithful, Family unity,
Tort, Adultery, Non-pecuniary damag-
es
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Stj. Av. Samet KARATOP
AILE KAVRAMI
THE CONCEPT OF FAMILY

OzZET

Anayasamiz 41. maddesinde: ‘Aile,
Tirk toplumunun temelidir ve esler
arasinda esitlige dayanir.” diyerek
aileyi tanimlamistir. Tirk Medeni Ka-
nunu ve diger mevzuatlarda aile kav-
rami kavramsal olarak tanimlanma-
mistir. Ancak Medeni Kanun’un mad-
de metinlerini okudugumuzda aileyi
dar, genis ve en genis anlamda aile
olarak ifade ettigini géormemiz miim-
kiindiir. Dar anlamda aile, kari ve koca;
genis anlamda aile ise kari, koca ve
gocuktan olusmaktadir. En genis an-
lamda aile ise kari, koca ve ¢ocuga ek
olarak birlikte yasayan diger aile birey-
lerini kapsamaktadir. Bu temel toplum
yapisinin kurulabilmesi i¢in bir kadin
ve bir erkegin kanunlar cercevesinde
evlenmesi gerekmektedir. Tirk Mede-
ni Kanunumuzun 185. maddesinde;
“Evlenmeyle esler arasinda evlilik birli-
gi kurulmus olur.” seklinde bir hiikim
bulunmaktadir. Bu kanuni birliktelige
dayanmayan birliktelikleri kanunumuz
aile olarak tanimamakta, yokluk ve
butlan hikiimlerine tabi tutmaktadir.
Ancak evlathk miiessesesi ve vasilikte
oldugu gibi zaman zaman da kan bagi-
na dayanmayan baglari da hukukumuz
aile hukuku kavrami icerisinde incele-
mektedir.

Aile kavrami ifade ettigimiz lizere te-
melde evlilik kurumu ile hayat bulmak-
tadir. Dogal olarak hukukumuz da aile

ABSTRACT

Our Constitution defines the family in
Article 41: 'Family is the foundation of
Turkish society and is based on equali-
ty between spouses'. The concept of
family is not conceptually defined in
the Turkish Civil Code and other legis-
lation. However, when we read the
article texts of the Civil Code, it is pos-
sible to see that the family is defined
as family in the narrow, broad and
broadest sense. In the narrow sense,
family consists of husband and wife; in
the broad sense, family consists of
husband, wife and children. In the
broadest sense, the family includes
other family members living together
in addition to the husband, wife and
child. In order to establish this basic
social structure, a m a man and a
woman must marry within the frame-
work of the law. In Article 185 of the
Turkish Civil Code, there is a provision
stating that "Marriage establishes a
marriage union between the spouses."
Our law does not recognise unions
that are not based on this legal union
as a family and subjects them to the
provisions of nullity and nullity. How-
ever, as in the case of adoption and
guardianship, from time to time, our
law also examines ties that are not
based on blood ties within the con-
cept of family law.

As we have stated, the concept of
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kavramini bir hukuki cerceve oturtmak
istemektedir. Aile hukuku kavrami da
bunu ifade etmektedir. Aile hukuku-
nun temel kavramlarindan olan birlik
ilkesi ve devamlilik ilkesi de aile kav-
ramini hukuki cercevede anlamamiz
icin bize yardimci olmaktadir. Aile
kavraminin ile gegcici birliktelikleri degil
surekli/devamh  birliktelikleri ifade
ettigini soyleyebiliriz. Ancak mutlak bir
sureklilikten de s6z edemeyiz. Zira
hukukumuz aile birlikteliginin devam
etmesinin olanaksiz oldugu durumlar-
da bosanma miuessesini de kabul et-
mistir.

Birlik ilkesi ile de dar anlamdaki aile
kavraminin Uyelerinin tek baslarina
aile hukukunda yer bulmadigini, her
ferdin ailenin bir pargasi oldugunu ve
ailenin bir butlin olarak degerlendiril-
digini soylemek mimkindir. Kadinin
ve c¢ocuklarin erkegin soyadini almasi
da birlik ilkesinin bir sonucudur.

Anayasa’nin 41. maddesinin devamin-
da: ‘Devlet, ailenin huzur ve refahi ile
ozellikle ananin ve g¢ocuklarin korun-
masi ve aile planlamasinin 6gretimi ile
uygulanmasini saglamak icin gerekli
tedbirleri alr, teskilati kurar.” diyerek
de ailenin korunmasi ve planlanmasi
O0devini devlete yuklemistir. Devletin
bu gorevini yerine getirebilmesine
imkan saglayan aile hukuku ilkelerini
ise zayiflarin korunmasi ve devletin
miidahale etme vyetkisi olarak ifade
edebiliriz.

Sonug olarak hukukumuz aileyi toplu-
mun temeline almis ve bu temelin
yapitasi olarak da evlilik kurumunu
kabul etmistir. Ve aile kavraminin da
yasatilip korunmasi icin gerekli diizen-
lemeleri yapip onlemleri almistir.

family basically comes to life with the
institution of marriage. Naturally, our
law also wants to establish a legal
framework for the concept of family.
The concept of family law also ex-
presses this. The principle of unity and
the principle of continuity, which are
among the basic concepts of family
law, help us to understand the con-
cept of family within the legal frame-
work. We can say that the concept of
family refers to continu-
ous/continuous unions, temporary
unions. However, we cannot speak of
an absolute continuity. Because our
law has accepted the institution of
divorce in cases where it is impossible
to continue the family union. With the
principle of unity, it is possible to say
that the members of the narrow con-
cept of family do not find a place in
family law alone, each member is a
part of the family and the family is
considered as a whole. The fact that
the woman and children take the sur-
name of the man is also a conse-
guence of the principle of unity.

Article 41 of the Constitution contin-
ues: 'The State shall take the neces-
sary measures and establish organisa-
tions to ensure the peace and welfare
of the family, especially the protection
of the mother and children and the
teaching and implementation of fami-
ly planning. The principles of family
law that enable the state to fulfil this
duty are the protection of the weak
and the state's authority to intervene.
As a result, our law has taken the
family as the foundation of society
and accepted the institution of mar-
riage as the building block of this
foundation. And it has taken the nec-
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essary arrangements and measures
for the survival and protection of the
concept of family.
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Zeliha SOZERI
KORUYUCU AILE
FOSTER FAMILY

OzZET

Toplumlarin varliklarini sirdirebilmesi
ve yasam duzeylerini ylkseltebilmeleri
acisindan c¢ocuklarin korunmasi 6nem-
lidir. Toplumun gelecegini cocuklar
olusturmaktadir. Bu nedenle ¢ocukla-
rin  korunmasina ©6nem verilmistir.
Devlet ¢ocugun korunmasinda ilk 6nce
ailede vyetistirilme imkanlarini saglar.
Ancak ¢ocugun ailesinin bulunmadigi
ya da aile ortaminda kalmasinin miim-
kiin olmadigl durumlarda ¢ocuk devlet
tarafindan aile disinda korunur. Koru-
yucu aile, mahkemece hakkinda ko-
runma karari alinan gocugun sevgi, ilgi
ve hosgori ile biyumesi ve fiziksel,
duygusal, sosyal olarak saglkh gelisip
topluma yararh bireyler olarak yetisti-
rilmesini saglamak amaciyla, gegici
veya slrekli, tcretli veya gonilli ola-
rak aile ortaminda bakimi gergeklesti-
rilerek 6z ana babanin yerini tutacak
bir ailedir. Devlet korumaya muhtag
hale gelmis ¢ocuklarin bakimini, aldig
koruma tedbirleriyle saglar.

Koruyucu aile bakimi {ilkemizde 1961
yilindan beri uygulanmasina ragmen,
yeterince yayginlasmis degildir. 1961
yilindan 1992 sonuna kadar koruyucu
aile yanina verilen korunmaya muhtag
cocuk sayisi 2771’dir. Koruyucu ailenin
yayginlastirilmamasindaki en onemli
neden koruyucu aile kurumunun ger-
¢ek anlaminin ve amacinin topluma
yeterli sekilde anlatiimamis olmasidir.

ABSTRACT

T Protecting children is crucial for
societies to survive and improve their
living standards. Children are the fu-
ture of society, which is why their
protection is given such importance.
The state's first step in protecting a
child is to ensure they can be raised
within their own family. However,
when a child's family cannot be found,
or if remaining in the family environ-
ment is not possible, the state pro-
vides protection outside the family. A
foster family is a family that provides
temporary or permanent, paid or vol-
unteer care in a family setting for a
child who has been placed under a
court protection order. The goal is to
ensure the child grows up with love,
interest, and tolerance, developing in
a physically, emotionally, and socially
healthy way to become a useful mem-
ber of society, essentially taking the
place of the biological parents. The
state provides care for children in
need of protection through the
measures it implements.

Although foster family care has been
implemented in our country since
1961, it has not become widespread
enough. From 1961 until the end of
1992, the number of children in need
of protection placed with foster fami-
lies was only 2,771. The most signifi-
cant reason for the slow adoption of
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Yillar boyunca koruyucu aile kurumu,
evlat edinme icin bir basamak olarak
gorilmis ve bu amagla kullaniimigtir.
Bir baska neden ise lilkemizin toplum-
sal degerleridir. Toplumda para karsili-
g1 cocuk bakiyormus gibi bir izlenim
vardir. Bu nedenle, koruyucu aile ku-
rumunun bir gelir edinme yolu olma-
digi, aksine aile ortaminda yetisme
sansl olmayan ¢ocuklara sicak bir yuva
saglayarak, topluma vyararli bireyler
yetistirme gibi amaglarinin oldugunu
topluma anlatarak 6nyargilarin degis-
mesi saglanmalidir. Bir diger neden
koruyucu aileye 6denen (cretlerin
diisiik olmasina baghdir. Ucretin, co-
cugun ihtiyacini karsilamada yeterli
olmasi, koruyucu aile bakiminin yay-
ginlagsmasini saglayacaktir. Cok uzun
yillardan beri uygulanmasina ragmen
yayginlasmis degildir. Bu calismada,
koruyucu aile olabilmenin kosullarin-
dan, koruyucu aile tiplerinden, koru-
yucu aile iliskisinin hangi nedenlerle
sona ereceginden, koruyucu aile ile
evlat edinme kurumu arasindaki fark-
lardan, c¢ocugun biyolojik ailesiyle
hangi kosullarda gorusilebileceginden
bahsedilecektir.

Anahtar Kelimeler
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Kurumu, Koruma Tedbiri, Toplum

foster care is that the true meaning
and purpose of the institution have
not been adequately explained to the
public. For many years, foster care
was seen and used as a stepping stone
to adoption. Another reason is our
societal values. There's a perception in
society that foster families are caring
for children for money. To change
these prejudices, it must be explained
to the public that foster care is not a
way to earn an income, but rather a
way to provide a warm home for chil-
dren who don't have the chance to
grow up in a family environment,
helping to raise them into useful
members of society. A further reason
is the low payment given to foster
families. If the payment were suffi-
cient to cover the child's needs, it
would help to expand foster family
care. Despite being in practice for a
very long time, it has not become
widespread. This study will discuss the
conditions for becoming a foster par-
ent, the types of foster families, the
reasons a foster care relationship
might end, the differences between
foster care and adoption, and the
conditions under which a child can
meet with their biological family.

Keywords

Foster Family, Child, Adoption Agency,
Protective Measure, Society



Betiil SARIKAYA
AiLE ARABULUCULUGU
FAMILY MEDIATION

OzZET

Aile; tarihin ilk zamanlarindan gini-
mize, farkli medeniyetlerde ve kiltir-
lerde toplumun temeli olarak gorilen
bir miessesedir. Toplumlar; devletleri
insa eder, devletler de ancak iyi isle-
yen hukuk sistemleriyle var olur. lyi
isleyen hukuk sistemleri ise adalete
erisimi kolaylastiran yapilari ile tema-
yluz eder. Geleneksel hukuktan mo-
dern hukuka dayanan gelisim sireci
icinde her sistem kisilerinin taraf oldu-
gu uyusmazliklari ¢ézme amaciyla
klasik ve alternatif yontemler gelistir-
mistir. Bu baglamda geleneksel yargi-
lama bigimlerine alternatif bir ¢6zim
yontemi olarak kullanilan arabulucu-
luk, ozellikle de 6325 sayih Hukuk
Uyusmazliklarinda Arabuluculuk Ka-
nunu kapsaminda 6nemli bir rol Ust-
lenmektedir. Ancak bosanma, mal
paylasimi, velayet ve c¢ocukla kisisel
iliski gibi uyusmazliklar, aile yapisina
ciddi bicimde zarar veren ve etkileyen
durumlardir. Aile arabuluculugu, taraf-
larin iletisim becerilerini glclendirme-
yi, karsilikli anlayisi artirmayi ve uzun
siireli mahkeme sirecini hizli, ekono-
mik ve taraflarin menfaatini gézeterek
daha etkili hale getirmeyi amaglar. Bu
sirecte, ozellikle cocuklarin haklari ve
Ustlin yarari temel alinir, 6ncelik gos-
terilir. Kisisel iliski ve velayet islemle-
rinde ¢ocugun duygusal, bedensel ve
sosyal gelisimi korunur, buna uygun
¢6zUm Uretilir. Arabuluculuk strecinde

ABSTRACT

The family is an institution that has
been regarded as the foundation of
society in different civilisations and
cultures from the earliest times to the
present day. Societies build states,
and states can only exist with well-
functioning legal systems. Well-
functioning legal systems are distin-
guished by their structures that facili-
tate access to justice. In the process of
development from traditional to mod-
ern law, each system has developed
classical and alternative methods to
resolve disputes involving legal per-
sons. However, disputes such as di-
vorce, property division, custody, and
personal relations with children are
situations that seriously damage and
affect the family structure. In this
context, mediation, used as an alter-
native solution method to traditional
forms of adjudication, plays an im-
portant role, particularly under the
Mediation Law in Legal Disputes No.
6325. Family mediation aims to
strengthen the communication skills
of the parties, increase mutual under-
standing, and make the lengthy court
process faster, more economical, and
more effective by taking into account
the interests of the parties. In this
process, the rights and best interests
of children are fundamental and given
priority. In matters of personal rela-
tions and custody, the emotional,
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taraflarin  gondllilik esasina uygun
sekilde bir araya gelmesi, arabulucu-
nun tarafsizhigr ve gizlilik ilkesi kritik
anlamda 6nem arz eder. Basarili bir
surec icin taraflarin is birligi yapma
durumu, arabulucunun uzmanlik bilgisi
ve sirecin olabildigince seffaf yiri-
tilmesi gerekir. Arabuluculugun avan-
tajlari arasinda taraflarin sirece aktif
olarak katilmasi, iliskinin tamamen
kopmadan sirdirilebilmesi, mahke-
melerin is ylUkinG azaltip uyusmazlik-
larin daha kisa slirede ¢dziime kavus-
turulabilmesi vardir. Buna ek olarak
aile ici siddet veya agir hak ihlalleri s6z
konusu iken arabuluculugun elveriglili-
gi sinirli olmali ilave olarak yargi yollari
tercih edilmelidir. Sonug olarak, Tirk
aile hukukunda artarak ¢ogalan uyus-
mazlklarin ¢6ziim sirecinde arabulu-
culuk kurumu, taraflara hem insani
hem de hukuki agidan daha surdiri-
lebilir ¢ozlimler sunar. Toplumsal bari-
sin glgclendirilmesi, aile igi iliskilerin
saglikli bicimde dizenlenmesi ve ¢o-
cuklarin Gstlin yararinin  korunmasi
baglaminda aile arabuluculugunun
daha yaygin halde kullaniimasi gerek-
mektedir.
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physical, and social development of
the child is protected, and solutions
are produced accordingly. In the me-
diation process, it is critically im-
portant that the parties come togeth-
er on a voluntary basis, that the medi-
ator is impartial, and that the principle
of confidentiality is upheld. For a suc-
cessful process, the parties must co-
operate, the mediator must have ex-
pert knowledge, and the process must
be conducted as transparently as pos-
sible. The advantages of mediation
include the active participation of the
parties in the process, the ability to
maintain the relationship without
completely severing ties, reducing the
workload of the courts, and resolving
disputes more quickly. In addition,
when domestic violence or serious
rights violations are involved, media-
tion should be limited in its applicabil-
ity, and judicial channels should be
preferred. In conclusion, in the resolu-
tion process of the increasing number
of disputes in Turkish family law, the
institution of mediation offers the
parties more sustainable solutions
from both a human and legal perspec-
tive. In the context of strengthening
social peace, regulating family rela-
tionships in a healthy manner, and
protecting the best interests of chil-
dren, family mediation should be used
more widely.

Keywords

Conciliation, Best interests of children,
Dispute resolution, Scope of Law No.
6325 on Mediation in Legal Disputes,
Divorce



Sebnem AYDIN
AILE MAHKEMESININ YAPISI VE UYGULAMASI
THE STRACTURE AND PRACTICE OF FAMILY COURTS

OzZET

Aile Mahkemesi, tedbirler alarak aile-
nin ve ¢ocugun korunmasini saglayan,
aile hukukundan kaynaklanan davalara
bakan 0zel bir mahkemedir. Bosanma
davasi, cocugun velayeti, kadinlarin ve
¢ocuklarin siddete karsi korunmalari,
nafaka, mal paylasimi gibi konular aile
mahkemesinin gorev ve uygulama
alanlaridir. 4787 sayili kanunun 2.
Maddesine goére, her adliyede niifusa
ve ihtiyaca gore aile mahkemesi ku-
rulmahdir. Ancak aile mahkemelerinin
bulunmadig adliyelerde Asliye Hukuk
Mahkemeleri, Aile Mahkemesinin
gorevlerini Ustlenerek sorumluluklari
yerine getirebilir. Aile Mahkemelerinin
yetki ve gorev alani oldukga genistir.
Aile Mahkemesinin gorevleri, 4787
saylll kanunun 4.ve 6. Maddelerinde
ve 6284 sayili Ailenin Korunmasi ve
Kadina Karsi Siddetin Onlenmesine
Dair Kanun’da belirlenmistir. Siddet
magduru kadin ve g¢ocuklarin korun-
masi amaclyla tedbir karari ¢ikarmak,
bosanma davasiyla acilan maddi ve
manevi tazminat davalari, bosanan
kadinin esinin soyadini kullanip kul-
lanmayacagina dair talepleri, yas k-
¢UklGgl veya iddet miiddeti dolayisiyla
evlenmenin izni ya da iddet middeti-
nin kaldirilmasi talepleri, aile konutu
serhinin konulmasi veya kaldirilmasi,
soyadinin degistirilmesi davasi, evlat
edinmenin veya evlathk iliskisinin kal-
dirilmasi davasi, bosanmada mal pay-

ABSTRACT

The Family Court is a special court that
takes precautions and ensures the
protection of the family and child and
deals with cases arising from family
law. Issues such as divorce case, cus-
tody of children, protection of women
and children against violence, alimony,
property sharing are the duties and
application areas of the family court.
4787 According to Article 2 of Law No.
, a family court should be established
in each courthouse according to the
population and need. However, in
courthouses where there are no fami-
ly courts, Civil Courts of First Instance
can fulfil the responsibilities by assum-
ing the duties of the Family Court. The
jurisdiction and duty area of Family
Courts is quite wide. The duties of the
Family Court are determined in Arti-
cles 4 and 6 of the Law No. 4787 and
in the Law No. 6284 on the Protection
of the Family and the Prevention of
Violence Against Women. Issuing an
injunction decision for the protection
of women and children who are vic-
tims of violence, material and moral
compensation lawsuits filed with a
divorce case, demands on whether the
divorced woman will use the surname
of the divorced woman's spouse, re-
quests for removal of marriage per-
mission or cancellation of the term
due to childhood or term, removal of
the family housing annotation, change
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lasim davalari Aile Mahkemesinin
gorevlerinden sadece birkagidir.

Aile Mahkemesi, ailenin birlik ve bera-
berligine sonrasinda ¢ocuklara 6ncelik
verir. Ailenin birliginin ve aile igerisin-
deki sayginin bozulmamasi adina Aile
Mahkemesi, taraflari oncelikli olarak
anlagsmaya davet eder. Bosanma veya
ayrihga iliskin anlagmalar, hakime
sunulmadan ve hakim tarafindan
onaylanmadan gecerli olamaz. Ayrica
bosanma davasinda hakim, taraflarin
istegi Uzerine durusmanin gizli yirs-
tilmesine karar verebilir. 4787 sayili
kanuna gore Aile Mahkemesi icin go-
revlendirilen hakimler evli, ¢cocuk sahi-
bi olan ve otuz yasini doldurmus ha-
kimlerden segcilir. Her Aile Mahkeme-
sinde, cocuklarin psikolojik saghigini
korumak amaciyla pedagog ve bireyle-
rin ruhsal sagliklari igin psikolog bulu-
nur. Birgok llkede, bosanma siirecine
pedagog ve psikologlar aktif bir sekilde
yer alir. Aile Mahkemelerinde yargila-
ma usuli, uzlasma saglanmaya calisila-
rak, cocuk ve ailenin korunmasi men-
faatlerini gbzeterek gercgeklesir. Bu
durum, Aile Mahkemesinin diger mah-
kemelerden farkhh olarak toplumu,
aileleri ve sosyal yapiyl dogrudan ilgi-
lendiren bir yapisi oldugunu goster-
mektedir.
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of the surname, the case of adoption
or abolition of adoption relationship,
property sharing cases in divorce are
just some of the duties of the Family
Court.

The Family Court prioritizes the chil-
dren after the unity and solidarity of
the family. In order not to break the
unity of the family and the respect in
the family, the Family Court invites the
parties to the agreement as a priority.
Agreements on divorce or separation
cannot be valid without being pre-
sented to the judge and approved by
the judge. In addition, in divorce cas-
es, the judge may decide to conduct
the hearing secretly upon the request
of the parties. According to the law
numbered 4787, the judges assigned
to the Family Court are selected from
the judges who are married, have
children and have reached the age of
thirty. In each Family Court, there is a
pedagogue and a psychologist for the
mental health of individuals in order
to protect the psychological health of
children. In many countries, peda-
gogues and psychologists are actively
involved in the divorce process. The
trial procedure in Family Courts takes
place by trying to achieve a compro-
mise and taking into account the in-
terests of protecting the child and the
family. This situation can be said that
the Family Court has a structure that
directly concerns society, families and
social structure, unlike other courts.

Keywords

Family Court, Trial Procedure, Divorce,
Family Unity, Violence, Custody.
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Hiiseyin SALIK
AILENIN KORUNMASINA YONELIK ONLEYiCi TEDBIRLER VE AYRILIK

KURUMU
PREVENTIVE MEASURES FOR FAMILY PROTECTION AND THE LEGAL
CONCEPT OF SEPARATION
OzZET ABSTRACT

insanin ontolojik anlamda olusturdugu
ilk 6rgutli yapi aile kurumudur. Tarih
sahnesinde yer almis bitin toplum-
larda bir sekilde korunmasina dair
sosyolojik ve hukuki analizlerin yapil-
dig1 ve akabinde yoOnetim ideasina
konu olundugu goérilmistir. Bu ana-
lizler bilahare devlet-toplum iliskisi
blnyesinde bazi tedbirlere dénismis
ve uygulama alani taninmistir. Yapilan
analizlerin sac ayaklarindan biri sosyo-
loji oldugundan toplumlar arasinda
sosyokdltiirel tabanh farklihklar so6z
konusu olmustur. Aile kurumuna veri-
len 6nem ve bu kurumun korunmasina
yonelik onleyici tedbirler de bu min-
valde sekillenmistir. Etnografik, de-
mografik ve teolojik temelli sekillenen
devlet yapilari bu konuda kendilerini
sekillendiren bu akslardan esinlenerek
tedbirler almis ve bunu hukuki bir

zemine oturtmustur. Calismamiza
mevzubahis Tirk aile yapisi da ayni
yukarda bahsini ettigimiz saiklerle

sekillenmis ve ylzyillardir siiregelen
han, aile, oba, otag, boy ve devlet gibi
ic ice gecmis iktidar fraksiyonlari ha-
linde ilerlemistir. Bu fraksiyonlar iceri-
sinde aile kavrami Tirk aile kurumu-
nun olustugu ilk yillardan bu yana ayni
6nemle yerini korumustur.

Aileyi korumaya yonelik tedbirlerden

The family is the first organized insti-
tution established by human beings in
an ontological sense. Across all socie-
ties throughout history, it has been
the subject of sociological and legal
analyses aimed at its preservation,
subsequently becoming a focal point
in governance ideologies. These anal-
yses have evolved into concrete
measures within the framework of
state-society relations and have been
granted practical implementation.
Given that sociology constitutes one
of the foundational pillars of these
analyses, sociocultural differences
among societies have naturally
emerged. Accordingly, the significance
attributed to the family institution and
the preventive measures adopted for
its protection have been shaped in line
with these sociocultural dynamics.

State structures shaped by ethno-
graphic, demographic, and theological
foundations have drawn upon these
axes to formulate protective measures
and have institutionalized them within
legal frameworks. The Turkish family
structure, which constitutes the cen-
tral focus of this study, has similarly
been shaped by the aforementioned
dynamics. It has evolved over centu-
ries through intertwined power struc-
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once korunamamasina sebebiyet ve-
ren sorunlari isleyecek, ardindan da bu
sorunlar tzerinden korunmasini sagla-
yacak yaklasimlari ele alacagiz. Huku-
kun sosyoloji ve toplum psikolojisin-
den ayrik olamayacag gercegini refe-
rans alarak etkin ve uygulanabilir yak-
lasimlari derleyecegiz. Yargitay ictihat-
larini da beraberinde ele alacagimiz
s6z konusu yaklasimlarda daha once-
den verilmis bazi 6rnek aile hukuku
dosyalarini da kapsayacak kismi bir
alan yazinlari derlemesinin ardindan
deginilmesine karar verdigimiz husus-
larla ilgili genel bir bakis sunacagiz. Bu
bakisi sadece modern hukuk perspek-
tifiyle degil ayni zamanda bahsi gecen
aile hukukuna konu olan sorunlara
geleneksel hukuk perspektifleri agisin-
dan da degerlendirme alani taniyaca-
giz.

Koruma tedbirleri kapsaminda ele
alinacak bir diger husus da TMK
m.169’da deginilen ayrilik kurumudur.
Bosanma karari evlilige son vermekte,
ayrilik karari ise evlilige ayrilik stresin-
ce ara vermekte, evliligi sona erdir-
memektedir. Bu uygulamanin esas
amaci ise Turkiye Cumhuriyeti Anaya-
sasl 41. madde geregince “Aile Tirk
toplumunun temelidir” maddesi ekse-
ninde aile kurumunu devam ettirip
korumaktir. TMK m. 167 geregince
“Bosanma davasl agmaya hakki olan
es, dilerse bosanma, dilerse ayrilik
isteyebilir.” Bu hikimle bosanma
sebepleri ile ayrilik sebeplerinin ayni
oldugunu, TMK’da sayili bosama se-
bepleri ile bosanma davasi agmaya
hakki olanin esin bir secimlik hakka
sahip olarak bosanma ya da ayrilik
talep edebilecegi anlasiimaktadir.

tures such as the household, family,
tribe, tent, clan, and state. Within
these structures, the concept of family
has consistently retained its central
importance since the earliest for-
mations of the Turkish family institu-
tion.

Prior to examining the protective
measures concerning the family, this
study will first address the underlying
issues that hinder its preservation.
Subsequently, it will explore ap-
proaches aimed at safeguarding the
institution in light of these challenges.
Recognizing that law cannot be di-
vorced from sociology and social psy-
chology, this study will compile effec-
tive and applicable approaches that
reflect this interdisciplinary reality.

In addition to analysing relevant Su-
preme Court precedents, the study
will include selected examples from
previous family law cases, followed by
a partial literature review. Based on
the issues identified, a general over-
view will be presented. This overview
will be evaluated not only through the
lens of modern legal theory but also
from the perspective of traditional
legal frameworks that have historically
addressed family law issues.

Another issue to be addressed within
the scope of protective measures is
the institution of separation, as stipu-
lated in Article 169 of the Turkish Civil
Code (TMK). While a divorce decree
terminates the marriage, a separation
decree merely suspends the marital
relationship for a specified period
without dissolving it. The primary
purpose of this practice is to uphold
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Hakim bu kapsamda acilmis olan bo-
sanma davasini inceleyip evlilik birligi-
nin tekrar saglanmasina yonelik ka-
naat getirdigi taktirde bir yildan az
olmamak ve Ug¢ yih gegmemesi kosu-
luyla ayriliga karar verir. Bunun esas
amaci ise tekrar birligi saglanabilecek
aile kurumunun eslere diisinme ve
dizeltme firsati vererek dagilmasini
onlemektir. Ayrilik siiresi sonucunda
ise esler evlilik baglariyla alakali slireci
tekrar goristp kendileri bu konuda
kararin asil belirleyici etkenleri olacak-
tir.

Anahtar Kelimeler
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and preserve the institution of family
in accordance with Article 41 of the
Constitution of the Republic of Tirki-
ye, which states that “the family is the
foundation of Turkish society.” Pursu-
ant to Article 167 of the TMK, “A
spouse who has the right to file for
divorce may request either divorce or
separation.” This provision indicates
that the grounds for divorce and sepa-
ration are identical, and that the
spouse entitled to file for divorce un-
der the enumerated grounds in the
TMK possesses a discretionary right to
request either divorce or separation.
If, upon reviewing the divorce peti-
tion, the judge concludes that the
marital union may be restored, they
may issue a separation order for a
period not less than one year and not
exceeding three years. The essential
aim of this measure is to prevent the
dissolution of a potentially salvageable
family unit by granting the spouses an
opportunity for reflection and recon-
ciliation. At the end of the separation
period, the spouses will reassess their
marital relationship and ultimately
serve as the primary decision-makers
regarding its future.

Keywords

Family, Marriage, Divorce, Jurispru-
dence, Ethnography






Sinem CEVIK
FiiLi AYRILIK NEDENIYLE BOSANMA
DIVORCE DUE TO DE FACTO SEPARATION

OzZET

Evlenme, nisanhllar arasinda evlilik
birligini meydana getiren bir hukuki
islemdir. Tirk Medeni Kanunu'nun
142. maddesine gore evlenme tarafla-
rin olumlu so6zlii beyanda bulunduklari
anda meydana gelmektedir. Usuliine
uygun olarak kurulmus olan evlilik
birligi 6lim, gaiplik veya bosanma ile
sona ermektedir. Bosanma, eslerden
birinin ya da her ikisinin istemi tzerine
mahkeme karari ile evlilik birliginin
sona erdirilmesidir. Medeni Kanun
bosanmanin hangi durumlarda mey-
dana gelebilecegini 161 ila 166. mad-
deler arasinda dlzenlenmistir. Bo-
sanma sebepleri ¢esitli agilardan tasnif
edilmektedir. Hakime takdir yetkisi
birakilip birakilmamasina gore nispi ve
mutlak bosanma sebebi olarak ayril-
maktadir. Kanunda 06zel olarak diizen-
lenen haller 6zel bosanma sebeplerini
olustururken Tiirk Medeni Kanunu'nun
166. maddesinde diizenlenen haller
genel bosanma sebeplerini olustur-
maktadir. Tirk Medeni Kanunu'nun
166. maddesi evlilik birliginin sarsiima-
si bashg altinda dort fikradan olusur.
Bu maddede (g farkli bosanma sebebi
diizenlenmektedir. Dordiincii fikrasi
fiili ayrilk nedeniyle bosanma olarak
ele alinan bosanma sebebini dizenle-
mektedir.

Fiili ayrihk, eslerin evlilik birligi devam
ederken ayri yasamalari durumunu
ifade eder. Fiili ayrihigin bosanma ile

ABSTRACT

Marriage is a legal act that forms the
matrimonial union between engaged
parties. According to Article 142 of the
Turkish Civil Code, a marriage is estab-
lished at the moment when both par-
ties give their unequivocal verbal con-
sent. A duly constituted matrimonial
union is terminated by death, disap-
pearance, or divorce. Divorce is the
dissolution of marriage by a court
decision upon the request of one or
both spouses. The circumstances un-
der which divorce may occur are regu-
lated between Articles 161 and 166 of
the Turkish Civil Code. Grounds for
divorce are classified in various ways.
Depending on whether the judge is
granted  discretionary  authority,
grounds for divorce are categorized as
relative or absolute. Specially regulat-
ed circumstances in the law constitute
special grounds for divorce, while
those governed by Article 166 of the
Turkish Civil Code constitute general
grounds for divorce. Article 166 con-
sists of four paragraphs under the title
of dissolution of the matrimonial un-
ion. It regulates three different
grounds for divorce, and the fourth
paragraph addresses divorce on the
grounds of de facto separation.

De facto separation means that the
spouses live separately while the mar-
riage continues. For de facto separa-
tion to result in divorce, certain condi-
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sonuglanabilmesi i¢in birtakim sartla-
rin ve slrelerin meydana gelmesi ge-
rekmektedir. Fiili ayrilk nedeniyle
bosanma Turk doktrinine ilk kez 1988
yilinda, 3444 sayili kanunla yapilan
diizenleme sonucunda mutlak bir
bosanma sebebi olarak girmistir. Bu
nedenle fiili ayriik nedeniyle bosan-
maya karar verilmesi icin aranan sart-
larin ispati halinde hakim bosanmaya
karar vermek zorundadir. Kanun koyu-
cu, fiilen sona eren evlilikleri taraflarin
hukuken zorlandigi icin siirdiirmesinin
anlamsiz olacagi gerekgesiyle bu huk-
mi getirmistir. Fiili ayrilik nedeniyle
bosanmaya karar verilebilmesi igin
onceden agilmis bir bosanma davasi-
nin varligi ve bu davanin reddedilmis
olmasi sarti aranmaktadir. Anayasa
Mahkemesi, 22.02.2024 tarihli
2023/116 E, 2024/54 K sayili karari ile
TMK 166/4 hitkmi{ Anayasamizin 13 ve
20. maddelerine aykiri oldugu ve iptal
edilen hikimde bulunan g yillik siire
sartinin taraflari zora sokacak bir kiil-
fet oldugu gerekgesiyle iptal etmistir.
14.11.2024 tarihli Resmi Gazetede
yayimlanan degisiklik ile birlikte bo-
sanma davasinin reddi karari Uzerin-
den bir yil gegmesi ve ortak hayatin
yeniden kurulamamasi sebebiyle evli-
lik birligi temelden sarsiimis sayilmasi
sartl aranmaktadir. Bir diger sart ise
eslerden birinin bosanma talebinde
bulunmus olmasidir.

Bu tebligde bosanma davasi hakkinda
genel bilgiler verilerek; yargi kararlari
cercevesinde ortak hayatin kurula-
mamasi ve fiili ayrilik kavramlari ince-
lenecek, evlilik birliginin temelden
sarsilmasina neden olan olaylarin ne-
ler olduguna, hangi durumlarin fiili

tions and periods must be met. De
facto separation was first recognized
in Turkish doctrine as an absolute
ground for divorce by the 1988
amendment under Law No. 3444,
Therefore, where the conditions for
divorce on the grounds of de facto
separation are proven, the judge is
obliged to grant the divorce. The legis-
lator introduced this provision on the
basis that it would be meaningless to
enforce the continuation of a marriage
that has already ended in fact. For
divorce to be granted on the grounds
of de facto separation, there must be
a previously filed divorce case that
was rejected. With the decision of the
Constitutional Court dated
22.02.2024, No. 2023/116 E, 2024/54
K, Article 166/4 of the Turkish Civil
Code was annulled on the grounds
that it contravened Articles 13 and 20
of the Constitution and that the three-
year period stipulated in the annulled
provision imposed an unreasonable
burden on the parties. With the
amendment published in the Official
Gazette on 14.11.2024, it is now re-
quired that one year elapse after the
decision to dismiss the divorce case
and that the common life could not be
reestablished, so that it is deemed
that the matrimonial union has irre-
trievably broken down. Another re-
quirement is that one of the spouses
must have filed for divorce.

This paper will provide general infor-
mation on divorce proceedings and, in
light of judicial precedents, examine
the concepts of failure to reestablish
common life and de facto separation,
discuss the circumstances that may



GENG HUKUKGULARIN GOZUNDEN AiLE HUKUKUNDA GUNCEL SORUNLAR SEMPOZYUMU - Bildiri Ozetleri 75
SYMPOSIUM ON CURRENT ISSUES IN FAMILY LAW FROM THE PERSPECTIVE OF YOUNG JURISTS - Abstracts

ayrilik olarak kabul edilebilecegine yer
verilecek olup fiili ayrihk nedeniyle
bosanmaya karar verilebilmesi icin
hangi sartlarin meydana gelmesi ge-
rektigi konulari ele alinacaktir.

Anahtar Kelimeler

Bosanma, Fiili ayrilik, Ortak hayatin
yveniden kurulamamasi, Mutlak bo-
sanma nedeni, Evlilik birliginin temel-
den sarsilmasi.

lead to the breakdown of the marital
union, and detail the requirements for
granting a divorce based on de facto
separation.

Keywords

Divorce, De facto separation, Failure
to reestablish common life, Absolute
ground for divorce, Irretrievable
breakdown of the matrimonial union.






Sebnem irem CECEN
AiHM KARARI ISIGINDA iDDET MUDDETI
IDDET PERIOD IN THE LIGHT OF THE ECHR DECISION

OzZET

iddet muddeti; evliligi sona eren ka-
dinlarin belirli bir slire bir baskasi ile
evlenemeyeceklerini  diizenlemekte
olup Tirk Medeni Kanunu’nda bu siire
halihazirda 300 glin olarak dizenlen-
mektedir. Bu sire mahkemenin bo-
sanmaya dair verdigi kararin kesinles-
mesiyle baslar ve ancak kadinlarin
gebe olmadigini gosterir saglk belge-
sini mahkemeye ibraz etmeleri netice-
sinde, mahkeme karariyla kaldirilir.
ilgili middetin nesebin karismasinin
onlenmesi amacini tasidigi gorisi
hakimdir. Medeni Kanunu’muz evlilik
birligi icerisinde dogan veya evliligin
sona ermesinden itibaren 300 giin
icinde dogan ¢ocugun babasini “koca”
kabul eder.

iddet siiresine duyulan ihtiyacin ge-
rekgeleri, 6zellikle nesebin korunmasi
amaci lzerinden tartisilmistir. Dokt-
rinde, bu kurumun vyalnizca nesep
karisikhgini 6nlemeye degil, ayni za-
manda farkli toplumsal ve dini hikmet-
lere de hizmet ettigi yonlinde gorisler
bulunmaktadir. Bununla birlikte, mo-
dern hukuk ve insan haklari anlayisi
cercevesinde, bu sirenin kadinlarin
evlenme 6zglrlGgind sinirlandirdigl ve
¢agdas tibbi imkanlar i1s18inda islevsiz
hale geldigi ileri strilmektedir. Calis-
mada her iki goriis sistematik bigimde
aktarilmistir.

iddet miiddeti AIHM kararina konu

olmustur. S6z konusu olayda basvuru-
cu taraf hamile olmadigini gosteren

ABSTRACT

The waiting period, known as iddet,
stipulates that women whose mar-
riages have ended cannot remarry
until a certain period has passed. The
Turkish Civil Code sets the length of
this period at 300 days. This period
begins with the finalization of the
court’s divorce decision and may be
lifted if the woman submits a medical
certificate confirming that she is not
pregnant. The prevailing view in doc-
trine holds that the purpose of this
period is to prevent confusion regard-
ing paternity, as a child born within
the marriage or within 300 days after
its dissolution is legally presumed to
be the husband’s child.

The necessity of the iddet period has
been widely debated. Some scholars
argue that it serves not only to pre-
vent paternity disputes but also fulfils
social and religious purposes. Others
maintain that, in light of modern med-
ical capabilities and contemporary
human rights standards, the period
restricts women'’s freedom to remarry
and has limited practical relevance.
Both perspectives are systematically
presented in this study.

The iddet period has been addressed
by the European Court of Human
Rights (ECHR). In a relevant case, the
applicant refused to submit a medical
report confirming she was not preg-
nant, arguing that this requirement
violated her privacy and her rights to
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saglik raporunu, 6zel hayatini ifsa etti-
gi ve esitlik ile evlenme hakkini ihlal
ettigi gerekcesiyle, ibraz etmeyecegini
ifade etmistir. Mahkeme gerekli belge-
lerin eksikligi nedeniyle davayi usulen
reddetmistir ancak bu karar tst mah-
kemelere tasinmistir. Yerel mahkeme-
lerden farkh sonug alamayan basvuru-
cu konuyu AIHM mahkemesine tasi-
mistir ve mahkeme bu siirenin, AiHS
ile taninan “6zel ve aile hayatina saygi
hakki”, “evlenme hakki” ve “ayrimcilik
yasagl” maddelerini ihlal ettigine, oy
birligiyle karar vermistir. Kanaatimizce
ilgili mahkeme karari isabetli olup
iddet muddeti “6zel ve aile hayatina
saygl hakkl”, “evlenme hakki” ve “ay-
rimcilik yasagl” maddelerini ihlal ettigi
gibi Anayasa m.10’da yer alan esitlik
ilkesine de aykiridir. Son olarak gecti-
gimiz ginlerde bir yerel mahkeme
Anayasa Mahkemesi’nde, ilgili miidde-
tin Anayasa’ya aykirihk teskil ettigi
gerekgesiyle iptali istemli dava agmis
ancak AIHM kararina ragmen AYM,
isbu istemi oycokluguyla reddetmistir.
Bu baglamda kanaatimizce iddet miid-
deti uzun sire daha uygulanmaya
devam edecektir.

Calismada iddet miiddetinin tarihsel
gelisimi, hukuki dayanaklari ve uygu-
lanis bicimi ele alinmis; doktrindeki
farkh gorusler ve modern hukuk cer-
cevesindeki tartismalar sistematik
olarak aktarilmistir. Ayrica, AIHM ka-
rarlari ve ulusal mahkeme uygulamala-
ri incelenerek iddet middetinin kadin-
larin evlenme hakki, 6zel ve aile haya-
tina saygl hakki ile esitlik ilkesi Gzerin-
deki etkileri degerlendirilmistir. Calis-
ma, iddet middetinin glinimuzdeki
hukuki ve toplumsal boyutlarina iliskin

equality and marriage. After domestic
courts rejected her claims, the ECHR
unanimously ruled that the waiting
period violated the rights to “respect
for private and family life,” “mar-
riage,” and the “prohibition of discrim-
ination” under the European Conven-
tion on Human Rights.

Finally, this study examines the histor-
ical development, legal basis, and
application of the iddet period. Doc-
trinal debates and modern legal per-
spectives are analysed, while national
and international court decisions are
assessed regarding their implications
for women’s right to marry, private
and family life, and equality. The study
provides a comprehensive overview of
the legal and social dimensions of the
iddet period in contemporary Turkey.



GENG HUKUKGULARIN GOZUNDEN AiLE HUKUKUNDA GUNCEL SORUNLAR SEMPOZYUMU - Bildiri Ozetleri 79
SYMPOSIUM ON CURRENT ISSUES IN FAMILY LAW FROM THE PERSPECTIVE OF YOUNG JURISTS - Abstracts

kanaatlerimi de sunmaktadir.
Anahtar Kelimeler Keywords

iddet Miiddeti, Esitlik ilkesi, Ozel ve Iddet period, Turkish Civil Code, pa-
Aile Hayatina Saygi Hakki, Evlenme ternity, right to marry, European Court
Hakki, Ayrimcilik Yasagi of Human Rights






